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IDEENWERKSTATT DEUTSCHE AUSSENPOLITIK

This monitoring study was written within the framework of the project “Ideenwerkstatt
Deutsche AufSenpolitik,” a process of reflection on the capacity to act in German and
European foreign policy, the underlying conditions for which are undergoing a fundamen-
tal transformation. In addition to the much-discussed changes to the international system
and increasing great power competition between the United States and China, techno-
logical developments, new security threats, the consequences of climate change, and so-
cioeconomic upheavals are just some of the developments that will determine the future
tasks and international impact of German foreign policy. Furthermore, the COVID-19 pan-
demic poses numerous political, economic, and societal risks and accelerates many exist-
ing trends in the multilateral system with immediate consequences for Germany and the
EU. In light of these challenges, the project “Ideenwerkstatt Deutsche Aufsenpolitik” aims
to put German foreign policy to the test - through evidence-based analyses and interdis-
ciplinary strategy discussions - and contribute to strengthening Germany’s and the EU’s
capacity to act in foreign policy.

The project focuses on four thematic areas that are highly relevant for the future ability
of German and European foreign policy to act: geo-economics, migration, security and
defense, and technology. As part of the project’s overall strategic and analytical effort,
DGAP will produce a monitoring study on each of these areas - four in total, including
this one. All four studies analyze Europe’s capacity to act and provide recommendations
to EU and German policy-makers on how to strengthen this capacity. In order to pro-
vide a nuanced and yet comprehensive picture, they take the different stages of the pol-
icy cycle into account: (1) problem definition, (2) agenda-setting, (3) policy formulation,
(4) implementation, and (5) impact assessment. In gauging Europe’s capacity to act, the
studies refer back to a series of scenario workshops on the four thematic areas that were
held in late 2020 and in which DGAP and external experts created status quo, best-case,
and worst-case scenarios for how the future might look in 2030. Taking the respective
scenarios into account, the monitoring studies analyze to what extent the EU and Ger-
many are prepared for the worst case, are aware of the implications of the status quo,
and move toward achieving the best case. The report that distills the results of the sce-
nario workshops and all four monitoring studies can be found here as soon as they are
published: https: //dgap.org /en /ideenwerkstatt-aussenpolitik.

This project is funded by
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EXECUTIVE SUMMARY

The United States and China are increasingly using
their economies to shape international relations,
as well as regional and global regulatory struc-
tures. Currently, the EU is in the process of devel-
oping sufficient measures and policies to react to
— as well as influence — these strategies, thus ad-
dressing increasing concerns about being taken
advantage of by China (and possibly the United
States). The EU needs to use its trade policy ac-
tively to achieve strategic goals and to defend its
interests and values, which are under pressure. In
order to achieve the best-case scenario, which fo-
cuses on effective multilateral cooperation within
the framework of the WTO, the EU needs the sup-
port of the United States and China in the long run,
and this means finding ways to influence and team
up with them, despite the present competitive in-
ternational environment.

There has been a realization by the EU that it needs
to reinforce its own trade toolbox to restore an eco-
nomic level playing field with China and to address
Beijing's trade-distorting measures. The EU has
thus acknowledged that an overhaul of its trade
measures is necessary to adapt to a newly geo-eco-
nomic trading environment. The arrival of the Biden
administration also shows the need to think about
how to re-engage with old partners, and to work
more closely together with the United States to in-
duce reforms in China; but the EU also needs to di-
versify and look for additional strategic partners.

Trade has become one of the most important and
stable pillars of the strategic relationship between
the EU and third countries. Due to the well-estab-
lished structure of EU trade policy, the EU is a very
active agenda-setter regarding the activities of
its member states across a growing range of re-
lated policy fields. Due to the exclusive EU com-
petence over trade, the European Commission has
also been able to quickly react to crises. Neverthe-
less, European unity will remain key if the EU wants
to continue its successful and strategic trade pol-
icy in the future.

On a bilateral level, the EU is increasing its resil-
ience with regard to the great power competi-
tion and exporting its norms and values through
the successful negotiation of various bilateral and
regional trade agreements. The EU has an almost
global net of different kinds of trade agreements in
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place. In the future, the EU also wants to strength-
en the connection and enforcement between trade
and climate issues. On a multilateral level, the EU
is highly dependent on the transparent and rules-
based trading system of the WTO. But the organi-
zation itself is experiencing its deepest crisis since
its creation in 1995 with all four pillars of the WTO
deadlocked to a greater or lesser degree.

The relevant challenges and opportunities in trade
policy are certainly on Berlin’s radar. Germany has
realized that Europe needs to adapt to the changes
in the new geo-economic trading environment be-
cause great power competition has negative con-
sequences for EU/German open trade and invest-
ment. Germany has a strong influence on European
trade policy and generally a positive impact on the
EU’s capacity to act strategically in trade. Howev-
er, the strong push for and implementation of Ger-
man interests might increase EU divisiveness and
hamper EU unity in the long run.

In general, European trade policy is thus capable
to at least act in all scenarios and on all levels. But
continuous reform efforts are necessary to keep
this status. It is critical to unblock the WTO, and
here, EU and US leadership is necessary. As such,
the EU is using its capacity to act in trade in a con-
structive way, to make Europe more resilient inter-
nally against geo-economic pressure.
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The Challenges
of a New
Geo-Economic
Environment

The EU finds itself in a new geo-economic environment.
The United States and China are increasingly using their
economies to shape international relations, as well as re-
gional and global regulatory structures. The EU is a market
power and it has always used trade for strategic purposes.
But, unlike China and the United States, it remains commit-
ted to acting through multilateral organizations and en-
hanced global cooperation whenever possible. At this point
in time, it is in the process of developing sufficient mea-
sures and policies to react to - as well as influence - these
strategies, addressing increasing concerns about being tak-
en advantage of by China (and possibly the United States).

The EU is aware of these challenges. A series of high-profile
developments inside Europe itself alerted not only EU gov-
ernments, but also societies to the issue. It is China in par-
ticular, and a series of Chinese investments in prestigious or
strategically sensitive industries, which have attracted pub-
lic attention: the acquisition of the German robot manufac-
turer KUKA in 2016; the 2019 purchase by the state-backed
Beijing Automotive Group of a significant stake in Daimler;
and of course, the 2009 investment by China’s Cosco Pacif-
ic in the Greek port of Piraeus at the zenith of the eurozone
crisis. All these were particularly controversial and served
as wake-up calls for Europe. They have also led to new
thinking about how the EU should position itself geo-eco-
nomically to remain a key global actor.

A distinctive geo-economic approach emerged under the
Trump administration: with trade and investment becom-
ing a prime currency of international power, the United
States used its large market as a lever to push for American
strategic interests in a variety of policy areas, most notably
trade, investment, technology, and energy. The weapons of
choice for President Trump were tariffs, which he imposed
to unilaterally open markets, to obtain concessions on tar-
iff reductions and increase exports from the United States

The New Geo-Economic Environment and the EU’s Capacity to Act

WHAT IS GEO-ECONOMICS?

We use the familiar definition of geo-economics:
How trade, investment, technology, finance, and/or
energy are employed to achieve strategic goals in
another country or region. But we also pay attention
to a further, multilateral dimension: How a state
can open the path to pursue strategic interests
through the reform and organization of the trade
and monetary system, the advancement of certain
financial regulations, the access to critical technolo-
gy or the sharing of data, and the pursuit of climate
and ecological policies. These diplomatic avenues,
and the strategic use of international organizations
like the World Trade Organization (WTO), are often
neglected in analyses.

Trade, investment, finance, energy, tech, and climate;
geo-economics covers a wide range of policy fields
(both in terms of the tools they provide for the
pursuit of strategic ends and the regulatory forums
in which these play out). In this study, we will focus
on trade, the core of the EU’s market power, and
analyze the EU’s capacity to act strategically in the
respective related fields.

(managed trade), and to change behavior of major trading
partners, including the EU. This new approach was em-
bodied in the “America First” strategy which, as the name
implied, took a zero-sum attitude toward international eco-
nomic and trade relations in which America could gain only
if others lost out. Examples include the emphasis on strong
favorable investment provisions for the US in the renego-
tiated United States-Mexico-Canada Agreement (USMCA)
- at the expanse of the other two partners; and a global fo-
cus on a positive US trade balance with all trading partners,
which led to managed trade provisions and a disruption of
global value chains.

China has been using geo-economics as the central anchor
of its geopolitical approach for some time now - and cer-
tainly since 2013, the start of the Belt and Road Initiative
(BRI). Beijing’s geo-economic approach involves tying oth-
er countries into its overarching strategic goals through
commodity agreements and major infrastructure projects,
thereby creating economic dependencies. With the BRI,
Beijing is attempting to open new markets, create coercive
economic dependencies, and enforce Chinese norms and
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technological standards across Eurasia. Ultimately, these
economic measures serve the goal of developing China’s po-
litical power over the countries and regions in question.

Inevitably, this has led to rivalries between the two major
powers. China is a rising economic power, which threat-
ens US dominance in a number of key areas. In addition, it

pursues an expansionary trade and investment policy while

keeping its own market relatively closed. The Trump admin-
istration started a tariff war based on national trade laws,
combined with a tightened investment screening process

regarding Chinese foreign direct investment (FDI). The ul-
timate goal was to decouple the two economies. This rivalry

has in turn taken its toll on the work and relevance of in-
ternational organizations, as well as informal groupings of
powerful economies such as the G7 or G20. The more the

two major players rely on their economic (as well as their
technological and military) strength in order to pursue their
interests, the less relevant multilateral organizations are.
The latter seek to establish global rules and protect weaker
countries. The question about whether we are moving from

a multilateral, rules-based, and cooperative order to a con-
flictual and competitive one is becoming ever more press-
ing. And that matters for the EU, which has always seen its

strategic ends best served by the former.

Since the 1950s, the European Union has - for the most part

- placed its hopes in a rules-based global economic order
and trusted multilateral institutions for the resolution of
tensions between states, small and large. It is now facing a
fundamental challenge to this strategy. The EU needs to use
its trade policy actively to achieve strategic goals and to de-
fend its interests and values, and that means: adapting the
trade toolbox (e.g., antidumping procedures and procure-
ment) to achieve reciprocity in an unlevel playing field; us-
ing bilateral and regional free trade agreements to shape
globalization by exporting European standards, norms, and
values (on human rights, digital standards, labor rights, and
environmental standards); and offering alternative agree-
ments to regions that are under pressure, particularly from
China. The multilateral dimension remains the vital forum
for all these dimensions since it regulates trade on a global
scale, providing transparent and non-discriminatory rules
that apply to all (164) WTO member states. But the WTO is
facing a highly uncertain future, and it may be that the EU
needs to support the rules-based order through plurilateral,
regional, and bilateral means. One thing is certain, though:
Geo-economics is not going to diminish.
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Three Scenarios
for the Shape of

Geo-Economics
in 2030

At the outset of this project, in October 2020, we gathered
a group of experts for three days and asked them to tell us
how the geo-economic landscape might look in 2030. The
experts elaborated three scenarios - the good, the bad, and
the baseline - to guide our judgment of how well the EU is
prepared for the future:

The status quo scenario:
‘Traditional rivalries and growing fragmentation
in the face of global challenges”

«

The negative scenario:
‘China rules if Europe does not catch up”

«

The status quo scenario, with regard to trade, sees the
WTO at a loss for how to carry out its core tasks. Although
the WTO gains new mandates to negotiate new rules on
trade and e-commerce, as well as on trade and green tech-
nology, global talks stall and fail to improve the WTO’s
credibility. The WTO thus proves ineffective in expanding
rules-based trade to new fields. In addition, this scenario
includes a decline in traditional European economic inte-
gration, including in finance, trade, and labor.

The EU itself was factored into this scenario, providing us
with a baseline to track: The experts envisaged a 2021 pi-
lot project to launch the euro as a digital currency, which
struggles to win commercial partners not least because of
divergent data regimes for payments in different world re-
gions. This was just one sign of the way the EU fails to gen-
erate the political leverage at home and abroad to achieve
the trade and finance agenda it has set for itself, which in-
cludes the reform of the WTO as one of its core priorities.
The EU is unable to navigate competing US and Chinese

The New Geo-Economic Environment and the EU’s Capacity to Act

USING ALTERNATIVE SCENARIOS
FOR CAPABILITY DEVELOPMENT

When the EU thinks about how to sharpen its
geo-economic profile, it is typically through a
strategic “means-ends” process: It defines its future
goals and interests and tries to generate the nec-
essary capabilities to achieve them. In the spheres
of EU finance and trade policy, this has led to terms
such as “European strategic autonomy” and “open
strategic autonomy.” By contrast, our project on the
EU’s capacity to act relies on a more open process of
thinking about the future, one which acknowledges
that the EU has to anticipate multiple eventualities,
will not be able to define its future alone, and must
imagine and prepare for several future scenarios.
The aim is to answer two questions vital to its
survival: First, how well prepared is the EU for all
three scenarios? Second, can it make the right
choices to avoid the worst-case scenario and work
toward the best?

sanctions regimes and loses competitive ground in both
new sectors and old industries.

In the negative scenario, the global trade regime and the
role of the WTO disintegrates even further and - even
worse - China establishes alternative global institutions to
regulate trade based around its own strategic priorities, fo-
cusing on market access for Chinese exports rather than
on transparency and reciprocity. Here, the EU is perceived
more as a geopolitical object than a player. Due to a lack
of internal cohesion and unity, the EU proves incapable of
geo-economic action, even in the field of trade in which it
has exclusive competence. The EU is split internally, and
the euro fails to become a global reserve currency.

Finally, in the the WTO manages suc-
cessfully to deal with the most pressing trade issues on its
agenda today (health and trade; climate and trade; digital
trade) and restores its credibility. In addition, this scenar-
io foresees the possibility of a new (second) WTO negoti-
ating round that is supported by all major players. In the
area of finance, the scenario anticipates the rise of the Chi-
nese renminbi (RMB) as an international reserve currency
- with beneficial effects. This forms the basis for a multipo-
lar and stable monetary system, presumably including the
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euro. The G20 operates well to coordinate macroeconomic
policies, and the Basel Committee reaches an international
compromise and extends its coverage to non-banking actors.

Evidently, the status quo scenario ran very close to the neg-
ative scenario, and that is worrying: It suggests that Europe
is currently on course to lose power and influence if it does
not act upon its assessment of the situation and become
more assertive in the geo-economic sphere, including with
regard to trade. We analyze the changes that need to take
place to steer the global trade system away from the base-
line and toward an optimistic scenario and assess whether
the EU has built the capacity to act on that assessment. The
trouble is that the EU is already very active in this area. So,
what is missing from the EU’s repertoire? Both unilateral and
bilateral trade is already far advanced in the EU. However, in
order to achieve the optimistic scenario, which focuses on
effective multilateral cooperation within the framework of
the WTQ, the EU needs the support of the United States and
China in the long run, and this means finding ways to influ-
ence and team up with them, despite the present competi-
tive international environment.

The increasing geo-economic rivalry between the United
States and China has already led the pair to try to decou-
ple from each other on an economic, financial, and tech-
nical level, so far leaving the EU beached in the middle. If
the United States and China each pursues its interests by
means of its own levers (be these economic, technologi-
cal, or military), multilateral organizations such as the WTO
will continue to lose effectiveness and relevance. Even be-
fore the start of the COVID-19 pandemic, the WTO was in
crisis mode - again, mainly due to US-Chinese rivalry - a
situation encapsulated by the resignation of the WTO Direc-
tor-General Roberto Azevedo. Right now, none of the four
major pillars of the WTO system work: The dispute settle-
ment system is blocked (due to the ongoing US refusal to
appoint members to the Appellate Body (AB)), the rule-set-
ting and trade liberalization functions are deadlocked (the
incomplete 2001 Doha Round), and the monitoring function
can no longer be properly fulfilled due to an inadequate sub-
sidies notification by the member states, particularly China.

In this tough new trade environment, watched over by in-
effective multilateral institutions, President of the Europe-
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an Commission Ursula von der Leyen has started to reform
the EU to become a more assertive global player and in par-
ticular wishes to use trade policy increasingly to achieve
strategic goals. Despite the assertive language and the geo-
political sensibility, these goals are also idealistic and include
- among other things - improving international trade rela-
tions, supporting the green and the digital transition, and
reviving multilateralism. In June 2020, the Commission first
introduced the idea of an “open strategic autonomy, which
centered around the use of trade and initiated a trade policy
review to clarify the future outlook of European trade policy.

The Commission stated in a Consultation Note that open
strategic autonomy means “reaping the benefits of openness
for our businesses, workers, and consumers, while protect-
ing them from unfair practices and building up our resilience
to be better equipped for future challenges According to
the Commission, this concept has the goal to stabilize rela-
tions with strategic partners in order to diversify its present
trade relationships and create alliances on global challenges.
This new thinking in Brussels about a more assertive trade
policy, combined with reform of the multilateral system, is
broadly supported by all European countries, including Ger-
many and France. But the exact structure of this strategy
- how to achieve these partnerships and how to influence
China and the United States - needs to be more clearly de-
fined. The Joint Communication on a new EU-US agenda for
Global Change from December 20202 and the recently nego-
tiated EU-China Comprehensive Agreement on Investment
(CAI) show the directions in which the EU wants to go with
regard to the transatlantic and EU-China partnership. The
Communication of the Commission on the outlook of EU
trade policy from February 2021, called “An Open, Sustain-
able, and Assertive Trade Policy,’* which was published in re-
action to the trade policy review, provides further guidance.
It lists six areas that are critical to achieving the EU’s objec-
tives in the medium term: These include WTO reform, the
green transition, the digital transformation, the strengthen-
ing of the EU’s regulatory impact, the strengthening of EU
neighborhood partnerships, as well as those in Africa, and
a new focus on enforcement. The most concrete ideas have
so far focused on options for WTO reform. These are based
on a WTO reform paper, which the EU already published in
September 2018,* and which was further specified by the
new Communication.

https://trade.ec.europa.eu/doclib/docs/2020/june/tradoc_158779.pdf

https://ec.europa.eu/info/sites/info/files/joint-communication-eu-us-agenda en.pdf

https://eur-lex.europa.eu/resource.html?uri=cellar:5bf4e9d0-71d2-11eb-9ac9-0laa75ed71a1.0001.02/DOC 1&format=PDF

https://ec.europa.eu/info/sites/default/files/communication-eu-china-a-strategic-outlook.pdf
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Measuring the
EU’s Capacity to
Act Across Five
Benchmarks

PROBLEM DEFINITION: HAS THE EU
IDENTIFIED THE STRATEGIC STAKES?

Our assessment of this part of the EU response is worrying -
not because the EU has not recognized what is at stake, but
precisely because it has. Given that our experts judged the
status quo scenario to be essentially negative (regarding the
global economic order) and that the EU is thus falling short
of what is required (namely modernizing global trade rules
and increasing the WTO’s relevance), this would have been
the easiest fix: A reassessment by the EU of the main and
urgent challenges in the trade policy realm. But a lack of
strategic clarity is not the weak point here.

Indeed, over the past five years, the EU has more or less had
the strategic situation clarified for it by others. During the
four-year reign of US President Donald Trump, American
tariffs specifically targeted (or vaguely menaced) numer-
ous European economic sectors. The Trump administration
turned its sights on such industries as steel and aluminum,
automobiles, and agriculture. The WTO, already fragile, was
partly put out of service by Washington in a purposeful bid
to avoid any further impediments to the use of US trade
remedies against China. The EU’s concept of open strategic
autonomy, which looks at diversifying relationships and cre-
ating alliances with like-minded partners to achieve strate-
gic goals, is therefore a result of its (hopefully temporary)
estrangement from its most vital partner. Trump’s politics
led to a realization by the European Union that it needed
to reinforce its own trade toolbox regardless of who was in
power in the White House. This would mean, for example,
stronger enforcement regulation, which allows for the use

The New Geo-Economic Environment and the EU’s Capacity to Act

of retaliatory tariffs even in the case of a non-functioning
WTO dispute settlement, or a common investment screen-
ing process to protect strategic European sectors.

This rethink of the EU’s international relationships was al-
so occasioned by a change of attitude toward China. Un-
til as recently as five years ago, hopes were still high in the
EU that China was on course to open up and become a mar-
ket economy, thus cementing the rules-based trading or-
der. The Council of the European Union concluded in 2016:

“The Council sees major opportunities for cooperation with

China, (...) engaging China in its reform process in a way
which ensures openness, a level playing field, and genuine
mutual benefits.” This assessment has changed profound-
ly: In March 2019, the European Commission presented a
strategic outlook on the EU-China relationship with a much
fiercer tone, calling China “an economic competitor in the
pursuit of technological leadership, and a systemic rival
promoting alternative models of governance.”® The Com-
mission now aims to restore an economic level playing field
with China (in trade but also in investment and high-tech)
and to address Beijing’s trade-distorting measures, which
include non-transparent industrial subsidies, a lack of in-
tellectual property rights (IPR) protection, forced technol-
ogy transfer, as well as strong investment restrictions. The
conclusion of CAl is a first step in the long process of estab-
lishing a level playing field in economic relations with China.
With regard to transatlantic cooperation, however, the tim-
ing was bad. This agreement gave China a strategic victory
over the United States, at a time when Beijing cracked down
on civil rights demonstrations in Hong Kong or uses the Ui-
ghur minority for forced labor. However, since then, trans-
atlantic cooperation regarding China has improved again,
starting with coordinated sanctions in March 2021.

The EU has acknowledged that an overhaul of its trade mea-
sures is necessary to adapt to a newly geo-economic trad-
ing environment. In order to bolster its resilience to hostile
trade moves, the EU had already begun discussions on a
strengthening of the EU’s Enforcement Regulation, which
enables the EU to withhold concessions under bilateral and
multilateral agreements if the trading partner violates inter-
national trade rules and does not accept WTO litigation. To
enhance the effectiveness of trade enforcement, the EU al-
so created the new post of a Chief Trade Enforcement Of-
ficer (CTEO). Other discussions revolved around stronger
European anti-dumping and countervailing mechanisms to
enable a level playing field in trade. In addition, the EU is

https://data.consilium.europa.eu/doc/document/ST-11252-2016-INIT/en/pdf

https://ec.europa.eu/info/sites/default/files/communication-eu-china-a-strategic-outlook.pdf
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talking about a new anti-coercion instrument to empower
the Commission to impose trade and investment or restric-
tions toward a third country that is unduly interfering in the
policy choices of the EU or its member states. These mea-
sures are designed to uphold rules-based trade and to make
the EU more resilient in crises and against outside pressure.
Similarly, on a bilateral level, the EU realized that it needs
to become more assertive in the way it negotiates bilateral
free trade agreements (FTAs), of which the agreements with
Mercosur, Indonesia, Australia, and New Zealand (among
others) are currently on the table. On a multilateral and
global level, the EU wants to use its role as a global player in
trade to work on WTO reform. This includes the reform of
the dispute settlement system (AB), plurilateral negotiations
in new trade areas (health, green goods), improved rules for
subsidies, and stronger monitoring measures.’

As the formerly well-ordered global trading environment
took on a more conflictual geo-economic character, a rel-
ative consensus emerged on the necessity of a more asser-
tive EU trade policy. This consensus stretched across the
EU institutions and member states. Ursula von der Leyen
stressed in her speech to the European Parliament (EP) in
November 2019: “My Commission will not be afraid to speak
the language of confidence. But it will be our way, the Eu-
ropean way. This is the geopolitical Commission that [ have
in mind, and that Europe urgently needs.” The aim today is
to strengthen EU trade (and investment) policy in order to
help economic recovery after the COVID-19 pandemic and
to better protect European companies from unfair trading
practices from major trading partners.®

But if the broad contours of EU policy were thus clear,
the details were not. In June 2020, the Commission then
launched a review of its trade policy, in which the Commis-
sion was looking for input from the EP, individual member
states, business, civil society, and other stakeholders. The
consultation shows how broad the aims of EU trade policy
have become, and focus inter alia on the following:

DGAP RrepoORT

* Building a resilient and sustainable EU economy after the
COVID-19 pandemic through investment and trade;

* Creating global trade opportunities for European
businesses and in particular small and medium sized
enterprises (SMEs);

* Maximizing the contribution of trade policy to addressing
key global challenges such as climate change, sustainable
development, or the digital transition;

e Strengthening of trade and investment relationships
with key trading partners;

» Improving the global level playing field and protecting
EU business and citizens; and

e Reforming the WTO.

The results of the review were then published in the afore-
mentioned Commission Communication on an “Open,
Sustainable, and Assertive Trade Policy.” And it is worth un-
packing this a little to show how tall an order it will be to

combine trade and open markets with “the support of the

green transition and the promotion of responsible and sus-
tainable value chains,’ the “support of the digital transition,”
the “strengthening of the EU’s regulatory impact,” as well

as WTO reform goals. Moreover, the notion of open stra-
tegic autonomy was forged during a spasm of fear during
the Trump administration (and prior to the COVID-19 cri-
sis that dented the EU’s markets and international leverage).
This means that, even on the core notion of open strategic

autonomy, some recalibration may be needed. The arrival of
the Biden administration shows the need to think about how
to re-engage with old partners and to work more closely to-
gether with the United States to induce reforms in China;

but the EU also needs to diversify and look for new strategic

partners, as the United States will mostly focus on its na-
tional economic recovery in the foreseeable future.

CAPACITY TO DEFINE THE PROBLEM

The EU has identified the strategic stakes. It has realized that
an overhaul of its trade measures is necessary to adapt to the
new geo-economic trading environment.

https:

dgap.org/en/research/publications/eu-trade-policy-reform

https:

ec.europa.eu/commission/presscorner/detail/en/SPEECH 19 6408

https://ec.europa.eu/commission/presscorner/detail/en/ip_20 1058
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AGENDA-SETTING

As should be evident from the broad list of aims for trade
set out in the Communication on an Open, Sustainable, and
Assertive Trade Policy, trade can be a vehicle for a whole
range of European strategic goals. This poses a potential
challenge when it comes to agenda-setting as trade issues
impinge upon social standards, sustainable development,
and digital transformation - issues that cut across policy
fields and can be socially divisive. But the Commission man-
aged to achieve a broad consensus on what kind of policy
goals need to be part of the negotiating mandates for free
trade agreements. These include - among others - human
rights, trade and environmental standards (adherence to
multilateral environmental agreements (MEAs)), and trade
and labor standards (International Labor Organization (ILO)
core labor standards), as well as standards on digital trade
and data protection issues (adherence to the General Da-
ta Protection Regulation (GDPR)). However, the depth and
enforcement of these policy fields are still partly open to
discussion. What becomes clear in the new trade communi-
cation is a much stronger focus on the future of green tran-
sition, and a clear directive that the Paris Agreement must
be an essential element of future trade agreements. The EU
also wants to pursue a strong environmental agenda at the
WTO. On digital transformation, the EU is mostly focus-
ing on the conclusion of an ambitious and comprehensive
WTO agreement on digital trade, as well as a closer regu-
latory cooperation with like-minded partners on issues of
relevance for digital trade.”” The EU is therefore broadly fit
for action mobilizing member states on these related policy
fields; however, the exact design in future trade agreements
(apart from the Paris Agreement) is still open.

At the outset, it is important to clarify a widespread misper-
ception: The EU in fact has always used trade as a vehicle to
achieve strategic ends since the very inception of European
integration. Merely because it is facing a new geo-econom-
ic environment does not mean the EU is having to change
the whole way it sets the agenda and establish from scratch
a system of coordination across related policy fields. At the
outset of the European Community in 1957, trade policy was
one of the few areas delegated to the European Commis-
sion. From the get-go, its strategic goals were to:

The New Geo-Economic Environment and the EU’s Capacity to Act

* Advance European growth and development (the so-called
external dimension of European competitiveness - the
ability of its firms to compete on global markets);

e Open up trade markets worldwide, through the abolition
of trade barriers in international trade as well as through
multilateral and regional FTAs;

 Establish a level playing field for EU producers vis-a-vis
foreign competitors; and

* Not just promote EU interests but also defend European
values such as environmental and labor standards, as well
as human rights and democracy.

As such, trade has become one of the most important and
stable pillars of the strategic relationship between the EU
and third countries. But that can no longer be taken as a
given because of increasing resistance against FTAs by the
European population (starting with the Transatlantic Trade
and Investment Partnership (TTIP) with the United States).
This resistance also stems from an increasing overlap with
connected policy fields (like climate policy) and differences
about the exact extent to which these policies should be in-
tertwined. In addition, the relationship between “strategic
autonomy” and openness is not yet finalized.

Happily, the EU retains the attributes required to ensure
that Europe can set a clear agenda on trade, one that is not
watered down by member states or caught up in inter-in-
stitutional or intra-institutional tensions. Article 207 of the
Treaty on the Functioning of the EU (TFEU) forms the basis
for how EU trade policy is conducted. The European Com-
mission submits recommendations to the Council on which
policy issues and goals should be included in a new trade
agreement; the Council then adopts negotiating directives
about the strategic goals of the negotiations (mandate) and
authorizes the start of negotiations. This gives the Commis-
sion a strong hand because it has the backing and econom-
ic power of all 27 EU member states. On the basis of the
mandate, the European Commission (in practice, the Trade
Commissioner) conducts the trade negotiations with third
countries and /or in international organizations such as the
WTO on behalf of all of its member states.

Over time, the competences of the Commission in trade
policy have been expanded: Since the Lisbon Treaty came
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into force in 2009, the Commission has enjoyed the exclu-
sive EU competence in all matters of trade. Gone are the
old sectoral exceptions, e.g., in the provision of audiovisual
services, which were previously protected by certain mem-
ber states like France, which were concerned about the im-
plications for national culture. Additionally, thanks to the
May 2017 decision of the European Court of Justice (ECJ)
regarding the EU-Singapore FTA, the EU also has secured
for itself the exclusive competence in investment provi-
sions (the rules under which FDIs are made). The only re-
maining exceptions are portfolio investments (investments
in stock as opposed to FDIs) and dispute-settlement re-
gimes for investments. The exclusive competence on all
matters in trade and important parts of investment allows
the EU to use its economic power to export its norms and
standards to third countries and to get important conces-
sions in return for opening the common market. This is
particularly valuable in today’s geo-economic environment,
as it allows the EU to remain a relevant global actor in trade
- alongside the United States and China.

Once negotiations with a trading partner have begun, the
Commission has to consult constantly with the EU’s Trade
Policy Committee (TPC). The TPC consists of represen-
tatives of the member states (in practice: representatives
from the trade (economic) ministries) and Commission of-
ficials (from the Directorate General for Trade (DG Trade))
and meets every Friday in Brussels. These meetings ensure
that the Commission only concludes agreements that align
with the strategic goals of the member states. If there is no
agreement in the TPC as to how the Commission negotiators
should proceed or meet a trading partner’s new demands,
the decision will be taken to the Committee of Permanent
Representatives (COREPER), which consists of the ambassa-
dors to the EU of each member state, or to the Council of
the EU itself. When negotiating agreements, the European
Commission is thus getting constant feedback (and, thereby,
backing) from EU member states. This is also important for
the later ratification and implementation stage.

For both the negotiation and conclusion of agreements, the
Council generally acts by a qualified majority. It needs to act
unanimously only when agreements include trade in ser-
vices and the commercial aspects of IPR, as well as portfolio
investment. In addition, the Council needs to act unani-
mously on matters of cultural and audiovisual services, as
well as social, education, and health services (see: Art. 207
TFEU). Moreover, since the Lisbon Treaty, the Commission
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must inform the EP of the status of negotiations. The Com-
mission therefore regularly reports to the EP on the prog-
ress of negotiations." As trade relates to many sensitive and
cross-cutting policy issues, such as public services, envi-
ronmental and labor standards, and data protection, the re-
quirement to consult with the Parliament, which is directly
elected by the European population, is also of utmost im-
portance to enhance the legitimacy of EU trade policy. In
the end, the EP has to ratify the agreement by a simple ma-
jority, making ongoing consultations a necessary prerequi-
site (Art. 207, Art. 218 TFEU).

Due to the well-established structure of EU trade poli-
cy (or common commercial policy), the EU is a very active
agenda-setter regarding the activities of its member states
across a growing range of related policy fields. The Com-
mission can set each individual negotiating agenda through
its recommendations for trade negotiations to the Coun-
cil and through the regular dialogue within the TPC. As
such, the EU is succeeding at translating the challenges of a
geo-economic trade environment into a clear trade agenda.

CAPACITY TO SET THE AGENDA

The EU has a well-established structure in place to be an active
agenda-setter in trade and across a wide range of trade-related
policy fields.

https

www.consilium.europa.eu/en/council-eu/international-agreements
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POLICY FORMULATION

The exclusive competence in trade gives the EU not only the
power to set the agenda but also to formulate overall pol-
icy and shape negotiations as they unfold. As trade policy
has been part of the EU’s competences from the beginning,
there is a clear and well-established procedure between
the EU and its member states on how to reach decisions
in trade policy. The success of this structure is evident in
the numerous FTAs that the EU has been negotiating since
the Global Europe Strategy of 20072 and until today: These
agreements are ambitious and strategic in the sense that
they go beyond current WTO rules (the so-called WTO plus).
As such, they establish European rules and standards in new
areas, which can then be multilateralized at a later stage.

Due to this exclusive competence over trade and the com-
prehensive definition of what constitutes trade, the Euro-
pean Commission has so far also been able to quickly react
to crises. This is a key attribute of policy formulation in
the new geo-economic environment because third coun-
tries try to leverage shortfalls and strategic supplies. This
became evident during the COVID-19 pandemic, when ma-
ny WTO member states (including allies such as the United
States) introduced export bans on critical protective equip-
ment. When the EU found itself facing only a limited supply
of medical and personal protective equipment (PPE) during
the start of the pandemic, for instance, the EU, based on the
Implementing Regulation 2020,/402, made the export of PPE
subject to authorization from March until the end of April
2020. There has been some criticism as to whether this, and
subsequent measures, were necessary and/or appropri-
ate, but regardless, they show that the European Commis-
sion can act swiftly in times of crisis to protect what it sees
as European interests. In addition, the export licensing also
had the goal of keeping the common market open. Several
European member states had introduced restrictive mea-
sures even against other EU member states. Through the
European export authorization scheme, the EU managed to
prevent conflicting national policies and to secure the unity
of European trade within the common market.

That said, the Commission must always assure itself that it
is acting on the interest of the member states. Crucial to
this process are the overarching recommendations given by
the Council whenever it meets, and the weekly cooperation
in the TPC between the Commission and EU member states.
Even though each member state has one vote in the TPC,
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in practice the largest member states have a strong impact
on final outcomes. This matters for the EU’s overall fram-
ing of policy. France, for instance, started to push already in
2019 for the inclusion of the Paris Climate Agreement into
FTAs, and on this basis opposed any trade agreement with
the Trump administration. This push, which found more
European supporters over time, in the end indeed led to the
proposal of the inclusion of the Paris Agreement in FTAs
- as outlined in the new Commission trade strategy from
February 2021.

The Commission must, moreover, always ensure that it
formulates policy in such a way that member states rati-
fy the end results. France and Ireland, for example, both al-
so countries with a strong defensive interest in agriculture,
oppose the ratification of the EU-Mercosur agreement. As
the 2019 EU-Mercosur deal (probably) falls under the cate-
gory of a “mixed agreement,™ France and Ireland can hold
up the ratification process and ensure discussion on the ag-
riculture and environmental chapters of the agreement.

Usually, member states are able to find compromises that
give the Commission the mandate to negotiate - and it
helps that Germany in general actively supports the ne-
gotiations of FTAs. Nevertheless, European unity will re-
main key if the EU wants to continue its successful and
strategic trade policy in the future. This is not a field in
which the EU’s competitors have been able to play “divide
and rule” among member states in the past. But that may
prove both more tempting and easier today, given great-
er divides in the EU regarding future trade agreements
and the chapters they should entail. This became appar-
ent in the trade negotiations with the United States un-
der the Trump administration, which targeted German car
producers and French agricultural products and as such
tried to divide the two major European players. It also be-
comes apparent in the relationship with China, in which
initiatives such as the 17 plus 1 format, coupled with Chi-
nese investment in Eastern European countries, could
prevent a common European strategy toward the coun-
try. The agreement in principle on the CAI in December
2020, which in the end was pushed by the large member
states Germany and France, also led to a lot of discontent
for various reasons by other member states such as Ita-
ly, Poland, and the Netherlands. This lack of unity must be
avoided, as it would effectively paralyze the EU at a global
level, preventing it from being an assertive player vis-a-vis
China and (even) the United States.

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2006:0567:FIN:en:PDF




14

No. 9 | June 2021

The New Geo-Economic Environment and the EU’s Capacity to Act

The ambitious TTIP marked a watershed for the EU in its
relationship with the general public. The start of negoti-
ations in 2013 sparked widespread protest across Europe
and led the EU to adapt its strategy on trade to ensure that
its benefits are more inclusive. The result was the “Trade
for All” communication from 2015,14 which pledges to make
trade beneficial not only for companies but also for con-
sumers and workers. In addition, it promises to have a more
responsive approach to the public’s expectations on regula-
tions and investment and to have a strong trade agenda to
promote sustainable development, human rights, and good
governance. A central plank of this communication also in-
volves improving the transparency of the negotiations by
immediately publishing the negotiating mandates, as well
as key negotiating texts throughout the talks. Since then,
the Commission also holds regular consultations with all
relevant stakeholders on various trade policy issues. These
consultations and the increased transparency are signif-
icant improvements toward a more inclusive trade policy
and an important step to boost European unity.

Since the TTIP negotiations, there has been a popular mis-
trust in European institutions in general and of trade lib-
eralization in particular. The question of how to formulate
open trade policies that enjoy public support has become
particularly tricky during the era of geo-economics be-
cause of the apparent outside pressure by the United States
and China. The Trade for All approach is a direct result of
this development, with the aim of improving the gener-
al perception and trust of the public. The next step was a
public consultation in 2020 about the design of a future Eu-
ropean trade strategy. The outcome of this consultation di-
rectly influenced the new trade policy priorities, which are
laid down in the trade communication from February 2021.

CAPACITY FOR POLICY FORMULATION

The exclusive competence in trade gives the EU the power to set
the policy agenda and shape negotiations. However, in the future,
the EU needs to work on maintaining unity on trade matters and
gathering public support.
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POLICY IMPLEMENTATION

The EU succeeds in translating its strategic trade policies in-
to action. Depending on its unity, the EU can be an assertive
global player that exports its trade policy agenda. The EU is
dependent on open markets (for trade in goods and services)
and the rules-based trading system. Through the success-
ful negotiation of various bilateral and regional trade agree-
ments, the EU is increasing its resilience with regard to the
great power competition and exporting its norms and values.

In order to defend itself in this new geo-economic environ-
ment, the EU (on a unilateral level), managed to reform its
anti-dumping policies - already in 2018. It also amended the
Enforcement Regulation to ensure that the EU can deal ef-
fectively with trade conflicts, even in times when the WTO
is blocked. Such actions are particularly important because
the geo-economic environment opens up a large vista of
unilateral and protectionist trade actions that potentially go
against WTO rules. In the past, it was easy to bring these ac-
tions to the WTO dispute settlement system. Now that the
system is blocked, the EU has the possibility to impose trade
sanctions after a ruling of the first WTO panel if the other
party does not comply. As such, the EU can enforce global
trade rules, even without a functioning WTO Appellate Body.

On a bilateral level, the implementation of EU trade policy
can be measured by the sheer number of trade agreements
the EU has concluded with industrialized countries (like
Canada, Japan), emerging market economies (like Singapore,
Brazil/Mercosur), and developing countries (Vietnam) -
and by the almost uniformly high level of ambition they dis-
play. Currently, 77 countries enjoy one of the various types
of EU trade agreements (FTAs, Stabilization and Association
Agreements, Economic Partnership Agreements, etc.).15 In
addition, the EU is awaiting adoption/ratification of agree-
ments with 24 countries (including Mercosur) and is cur-
rently negotiating agreements with Australia, Indonesia,
New Zealand, and the Philippines.16 The level of ambition in
each is apparent in the fact that the EU has an almost glob-
al net of different kind of trade agreements in place.

These bilateral and regional FTAs are not only about prizing
open new markets for European firms. They are also used
to help shape globalization and rules-based trade. As such,
they contain standards and norms that are important for
Europe. This relates not only to technical and /or sanitary

https://trade.ec.europa.eu/doclib/docs/2015/october/tradoc_153846.pdf

https://ec.europa.eu/trade/policy/countries-and-regions/negotiations-and-agreements/#_in-place
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1. EU TRADE
AGREEMENTS .
2021

EUROPEAN
UNION

CUSTOMS
UNION,
EEA, AND OCT*

IN
PLACE***

BEING
NEGOTIATED**

ON
HOLD**

NO
AGREEMENT**

*European Economic Area (EEA), Overseas Countries and Territories (OCT)
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**Free Trade Agreement (FTA), Deep and Comprehensive Free Trade Agreement (DCFTA), Investment Agreement, Enhanced Partnership and Cooperation Agreement (EPCA),

Partnership and Co-operation Agreement with preferentialelement (PCA)

+ The agreements with Chile, Tunsisia, and Eastern and Southern Africa are currently being updated; the updated agreement with Mexico is under ratification. The DCFTA
with Georgia does not apply in South Ossetia and Abkhazia. The agreement between the EU and the United Kingdom is applied provisionally, pending ratification by the EU

Source: European Commission

and phytosanitary standards and norms, but also to Euro-
pean standards on IPR protection, sustainability, environ-
mental protection, labor rights, rules on digital trade, and
consumer protection, etc. Through the negotiation of FTAs,
the EU uses the attraction of the large common market as
an incentive for third countries to adopt European stan-
dards and norms. Due to the economic and political pow-
er of the EU, it generally manages to insert its ambitious
standards into the agreements. However, depending on the
development status of the trading partners, this includes
more flexible and longer timelines for implementation. In
addition, FTAs are used to support European values like hu-
man rights, democracy, and the rule of law.

The EU also includes a dispute settlement mechanism in
all its bilateral and regional trade agreements to secure
the implementation by third countries. This mechanism is
modeled after the WTO dispute settlement. Typically, the
dispute settlement procedure allows for trade sanctions (in
the form of the suspension of tariff preferences) to com-
pensate parties for the economic damages that result from
a lack of compliance with the agreement. However, dis-
putes regarding the Trade and Sustainable Development

Chapters (TSD), which include environmental and labor
rights, are an exception and do not provide the possibility
of trade sanctions. Instead, after consultations among gov-
ernments, a panel is established that publishes a final report
that neither party can block (“naming and shaming”).”

The issue of a sanctions-based approach to the TSD chap-
ters is heating up in the context of the ongoing destruction
of the Amazon rainforest by Brazil and the upcoming rati-
fication of the EU-Mercosur agreement. The hope among
supporters is that future sanctions on TSD chapters will
enable the EU to pursue its climate goals through trade
more effectively in the long term. However, up until now,
there had been no consensus on the introduction of sanc-
tions among member states. Germany was also not in fa-
vor. In addition, the Commission had stressed that in the
case of a TSD violation, the EU would only be “compensat-
ed” for such a breach (if quantifiable); this would, however,
not guarantee that the TSD standards improve. In the new
Trade Policy Communication from February 2021, the Com-
mission changed course: It now wants to pursue an early
review in 2021 of the 15-point action plan on the effective
implementation and enforcement of TSD chapters in trade

https:

www.cer.eu/insights/eu-should-reconsider-its-approach-trade-and-sustainable-development
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agreements. This review is supposed to cover all relevant
aspects of TSD implementation and enforcement, including
the scope of commitments, monitoring mechanisms, and
the possibility of sanctions for non-compliance, as well as
the institutional set-up and resources required. This proves
that the EU wants to strengthen the connection and en-
forcement between trade and climate issues in the future.”®

Similarly, on the multilateral level, the strategic interest of
the EU lies in the support of the rules-based global trading
system (WTO). But here it has proved far harder for the EU
to implement its agenda. The EU is actively working on re-
forms; however, due to the previous opposition from the
Trump administration, it was not able to implement its pro-
posals. Much of the Trump administration’s criticism of the
WTO related to the role of China in the organization. In the
2017 Report to Congress on China’s WTO Compliance, then
United States Trade Representative (USTR) Robert Lighthizer
boldly declared that China’s membership in the WTO was a
mistake, stating that:

“China largely remains a state-led economy
today, and the United States and other
trading partners continue to encounter
serious problems with China's trade regime.
Meanwhile, China has used the imprimatur
of WTO membership to become a dominant
player in international trade. Given these
facts, it seems clear that the United States
erred in supporting China’s entry into the
WTO on terms that have proven to be
ineffective in securing China’s embrace of
an open, market-oriented trade regime.” ®

China has become a heavyweight in the world economy
but has yet to assume responsibility for the global econom-
ic order. For instance, it is not only still a closed and state-
planned economy but has also hindered a reform of the WTO
by blocking talks about state-owned enterprises (SOEs) and
industrial subsidies. Moreover, the country frequently fails to
adhere to the rules of the WTO and its own Accession Pro-
tocol to the organization. Trump was therefore right in his
criticism, but his policies regarding the multilateral trade or-
der were quite dangerous. He blocked the dispute settlement
system on the basis that the rulings hindered the United
States from fighting back against unfair Chinese trade prac-
tices. Trump also complained about the unwillingness of
WTO members - and again, China is at the top of the list - to

DGAP RrepoORT

comply with the notification requirements; another reason
for turning his back on the organization. >

However, despite the non-cooperative and often destruc-
tive behavior by the United States (under President Trump)
and China, the EU managed to achieve some progress on
the multilateral level. In March 2020, the EU successful-
ly established a multi-party interim appeal arbitration ar-
rangement (MPIA) together with 22 other WTO members
(including China) to uphold rules-based arbitration. The
fact that the EU succeeded in getting the Chinese on board
suggests that some progress is possible.

However, there is still a long way ahead. The WTO reform
agenda needs to be urgently picked up by the new Biden
administration. While the US support of the new Direc-
tor-General Ngozi Okonjo-Iweala is an encouraging sign,
more needs to be done. This relates to the negotiation of
new rules (e.g., on industrial subsidies), the conclusion of
ongoing and the initiation of new plurilateral initiatives
(digital trade and environmental goods), as well as stronger
enforcement regulations. However, the criticism regard-
ing the AB is widely shared by both parties in the US Con-
gress. At the first meeting of the WTO dispute settlement
body since President Biden took office, the United States
continued to block new appointments due to ongoing con-
cerns. Therefore, fundamental reform is inevitable, and this
will take time. But - unlike with the Trump administration
- a Biden presidency will probably be open to a reform dia-
logue with the EU and other stakeholders.

CAPACITY TO IMPLEMENT POLICIES

Unilateral and bilateral level: The EU succeeds in translating
strategic trade policy goals into action. It reformed its trade
toolbox and has successfully negotiated a wide net of bilateral
and regional free trade agreements.

Multilateral level: While the EU has a clear reform agenda in
mind for the multilateral level, it still lacks the support of China,
the US, and others to implement true organizational reform.

https:

ustr.gov/sites/default/files/files/Press/Reports/China%202017%20WTO%20Report.pdf

https://dgap.org/sites/default/files/article pdfs/2019-02-dgapanalyse.pdf
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IMPACT ASSESSMENT

The EU’s Impact at Home

The factors that make the EU such an effective actor in
trade talks — the size of its market, the relative centraliza-
tion of its competencies, its bureaucratic sophistication - do
not always guarantee a high impact at home. For the EU’s
Free Trade Agreements to become effective and to deliver
on the EU’s strategic goals, they need to actually be used.
In 2018, the European Commission was sufficiently wor-
ried about this to authorize the economists Lars Nilsson and
Nicolas Preillon to study the utilization rate of European
FTAs. These two Commission officials analyzed the prefer-
ence utilization rate (the PUR or the amount of trade which
is conducted under the preferential tariffs of an agreement).
In their study, they concluded that the average PUR in 18
FTAs was 77.4 percent and for Germany 78 percent.? Germa-
ny’s non-utilization rate of 22 percent is thus relatively low
but nevertheless much too high if compared to Austria with
11.3 percent. In addition, a study by the United Nations Con-
ference on Trade and Development (UNCTAD) from 2018
finds that, while about two thirds of EU exports to partner
countries use FTAs, the corresponding number for partner
country exports to the EU is as high as 90 percent.?

The Federation of German Industries (BDI) decided to an-
alyze the reasons for the non-utilization rate in Germany
and found three familiar problems:

1. The high costs and bureaucracy to comply with the
agreement;

2. Internal capacity problems within businesses to verify
whether a product falls under the complex agreement;
and

3. Legal verification uncertainties pertaining to high
compliance risks associated with goods clearance on
the basis of complex supply chains.

In general, the BDI found that these problems with bureau-
cracy tend to bite only if the FTA has shaved a small mar-
gin off the regular (WTO) tariff. This is logical: In such cases,
firms do not see the point in investing in compliance checks
or other bureaucratic hurdles. But by using the FTAs, Euro-
pean and German exporters can increase their competitive
advantage by utilizing the preferential tariffs (even with a

The New Geo-Economic Environment and the EU’s Capacity to Act

small margin), thereby achieving effects of scale across the
whole of the internal market.

The utilization rate of the latest EU agreements - the Com-
prehensive Economic and Trade Agreement with Canada
(CETA) and the EU-Japan Economic Partnership Agree-
ment (EU-Japan-EPA) - was particularly low. In 2018, the
CETA utilization rate stood at just 37 percent. This means
that only slightly over 30 percent of the possible preferenc-
es were used by European exporters that year. It is worth
noting that Canada itself fared slightly better with a PUR
of 49.6 percent in 2018.2 With regard to the EU-Japan-EPA,
exports from Japan to the EU had a PUR of 34 percent (ac-
cording to EUROSTAT), and exports from the EU to Japan a
PUR of 52 percent.?

Of course, one possible reason for this very low utilization
rate for CETA and the EU-Japan-EPA lies in the fact that
both are comparatively new agreements and that firms do
not yet know about the opportunities. But companies that
are aware of the two deals also point to the complex ver-
ification procedures required to prove preferential origin.
Regarding the EU-Japan-EPA, another factor features prom-
inently: The responsibility for origin verification - the in-
ternational trade document that certifies that goods, in a
particular export shipment, have been obtained, produced,
manufactured, or processed in a particular country - was
transferred from the customs authorities of the exporting
countries (Europe) to the authorities of the importing coun-
try (Japan). Companies fear that this structure will lead to
more legal uncertainty and jeopardize sensitive data and IPR,
which have to be transferred to third country authorities.?

The EU’s Impact in the Outside World

Despite the current problems with PUR at home, abroad
the EU is considered to be “capable to act” by its member
states. The EU is the largest trading bloc in the world and,
due to its competencies in trade, it has for years spoken
in international organizations like the WTO with one voice.
But its international impact is being damaged by the grid-
lock in the WTO.

The EU relies heavily on the WTO to maintain its global
impact. The EU has a highly integrated trade relationship
with numerous countries and regions in the world and, to

http:

trade.ec.europa.eu/doclib/docs/2018/june/tradoc_156931.pdf

https://unctad.org/system/files/official-document/EU _2017d1 en.pdf

https:

www.europarl.europa.eu/RegData/etudes/IDAN/2019/644179/EPRS IDA(2019)644179 EN.pdf

https://www.mofa.go.jp/ecm/ie/page22e 000907.html

https://dgap.org/en/research/publications/eu-trade-polic

-reform



https://unctad.org/system/files/official-document/EU_2017d1_en.pdf
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create oversight and minimize complexity and uncertain-
ty, it has become highly dependent on the transparent and
rules-based trading system of the WTO. But the WTO it-
self is experiencing its deepest crisis since its creation in
1995 with all four of its pillars blocked to a greater or less-
er degree. There is a crisis in the dispute settlement func-
tion; the rule-setting function (industrial subsidies); the
trade liberalization function (Doha Developing Round); and
the trade monitoring function (subsidies notification). The
main reason for this deadlock lies in the ongoing geo-eco-
nomic rivalry between the United States and China, which
has paralyzed the entire organization due to a lack of con-
sensus on the necessary reform steps.

The European Commission has made a readiness to drive
forward WTO reform into one of its major strategic trade
policy priorities. As noted above, in September 2018, the EU
issued a paper on WTO reform in order to shape the dis-
cussions in a constructive way.* In that paper, the EU ad-
dressed all four pillars and offers concrete proposals on how
to get out of the crisis. The Annex to the Commission Com-
munication from February 2021 on “Reforming the WTO:
Towards a Sustainable and Effective Multilateral Trading
Systems” provides further clarifications and reiterates many
of the reform proposals from the 2018 publication.”

As regards the WTO dispute settlement system, the

o Trump administration has effectively blocked its
workings by refusing to appoint new members to the AB.
The United States has tried to justify this by pointing to
several concerns with the practice of the dispute settle-
ment system, which together had the effect of preventing
the effective use of trade remedies against unfair Chinese
trading practices: (1) The US criticizes that the 90-day
deadline for appeals, which is defined in Article 17.5 of the
WTO Dispute Settlement Understanding (DSU), is often ig-
nored, even though it is essential for the prompt settlement
of disputes. (2) The problem of the continued service by
persons who are no longer AB members also goes against
DSU rules, and, according to the United States, needs to
be decided formally by the WTO member states. (3) The US
considers the issuing of advisory opinions on topics that
are not necessary for the solution of the dispute to be an
attempt by a panel or the AB to “make law” rather than re-
solve a particular dispute. (4) And the United States resists
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the use by the AB of mere reports as firm precedents on
the basis that it strays from the mandate of the DSU and is
not appropriate for the world trading system. The EU pa-
per acknowledged all these problems and offered concrete
answers to them. Unfortunately, the Trump administration
was not willing to enter into reform discussions, (probably)
because they were not interested in having a binding dis-
pute settlement on a global level. So far, the Biden admin-
istration has not changed its position with regard to the AB.
In contrast, the new administration stressed that it contin-
ues to have “systemic concerns,” which the United States
had raised and explained for more than 16 years and across
multiple US administrations. Therefore, the blockage will
continue for the time being. However, these problems can
hopefully be settled in the medium term, as the Biden ad-
ministration will be open for discussion with WTO member
states that is based on the EU reform proposals.

2 With regard to the second pillar, the WTO in its
o Agreement on Subsidies and Countervailing Mea-
sures (ASCM) has only weak definitions and rules on subsi-
dies, in particular regarding SOEs. This has caused concern
ever since China’s integration into the WTO in December
2001 because China’s heavy use of subsidies distorts glob-
al trade and leads to overproduction - with clear disadvan-
tages for other trading partners like the EU and the US. The
EU therefore, together with the United States and Japan
(Trilateral Initiative), proposed in its joint declaration from
January 2020 to add new types of so-called unconditional-
ly prohibited subsidies to the WTO Agreement in order to
strengthen the multilateral constraints on: a form of state
aid regarding unlimited guarantees; subsidies to an insol-
vent or ailing enterprise in the absence of a credible re-
structuring plan; subsidies to enterprises unable to obtain
long-term financing or investment from independent com-
mercial sources operating in sectors or industries in over-
capacity; and certain direct forgiveness of debt.? This is
an important first step to tackle the market and trade dis-
torting subsidization that exists in large economies such as
China, but the EU and the other members of the Trilateral
Initiative need to expand the number of countries to imple-
ment reform in order to achieve a critical mass.

https://trade.ec.europa.eu/doclib/docs/2018/september/tradoc 157331.pdf

https://trade.ec.europa.eu/doclib/docs/2021 /february/tradoc_159439.pdf

https://trade.ec.europa.eu/doclib/docs/2020/january/tradoc_158567.pdf
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3 Since they started in 2001, the multilateral negotia-
o tions on the Doha Development Agenda (DDA) have
hardly reached any outcomes at all. The negotiating agen-
da of the DDA, which started almost 20 years ago, also no
longer reflects the realities of modern trade. It was there-
fore a breakthrough when the EU - along with more than
50 countries, including the United States - decided at the
Ministerial Conference in Buenos Aires in December 2017
to pursue plurilateral agreements in the more up-to-date
areas of e-commerce, investment facilitation, and domestic
regulation in services, as well as micro, small, and medium
enterprises (MSMESs). These plurilateral agreements have
in effect become the only way to negotiate modern trade
rules at the WTO - despite current opposition by India and
South Africa. The EU is highly active in promoting these ini-
tiatives. In addition, the EU has made concrete proposals on
how to overcome the problem of self-definition of develop-
ing countries, which hampers progress in the multilateral
DDA negotiations. The EU concept of “graduation” is a good
basis for the reform discussions and overcomes US-Chinese
tensions by not focusing on the official definition of what
constitutes a developing country, but by using a case-by-
case approach instead.

The WTO regularly monitors the trade policy of its
e member states, the fourth pillar of its work. But the
United States and the EU have continually criticized the fact
that WTO members - particularly, China - have not fulfilled
their notification requirements about industrial subsidies,
although this is vital to the Organization’s capacity to create
a transparent international trade regime. In its 2018 Con-
cept Note and the 2021 trade communication, the EU ad-
dressed the problem of transparency and notification. The
paper suggested that assistance should be given to develop-
ing countries to help with notifications, and that sanctions
should be introduced to punish continuous non-compliance.
The EU also intends to work with like-minded countries on
the use of counter-notifications - that is: a submission to
the WTO that purports to correct another country’s noti-
fication, as the United States and Canada did toward India
when the latter was felt to have misreported the basis for its
market price support for pulses.?®

In addition, in the annex to the new trade communication,
the EU points out how to restore trust and a common sense
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of purpose among WTO member states. The EU proposes
to coalesce around the overarching objective of addressing:
“economic recovery and development, free from competi-
tive distortions, as well as environmental and social sustain-
ability as part of the green transition of economies.?® The
EU then urges - among other ideas - more in-depth dis-
cussions on the issues of trade and sustainability, trade and
development, and competitive neutrality.

The EU has, in short, been able to proactively shape the
agenda of the WTO and is considered to be a powerful ac-
tor by other countries and stakeholders. Due to its supra-
national character and its focus on rules-based trade policy,
the EU is also considered a role model by international ac-
tors, in particular smaller countries in geopolitical hotspots
such as Southeast Asia. In addition, the EU was able to es-
tablish an interim appeals mechanism to uphold rules-
based trade, a provisional measure until a formal deal on
the reform of the AB is achieved. All participant countries
can now use this arrangement to settle disputes among
them in a rules-based way until the AB is functioning again.

IMPACT CAPACITY

The EU has a strong impact capacity, particularly at home. How-
ever, on the multilateral level, it has not made enough progress
due to lack of support from the US, China, and others.

https://dgap.org/en/research/publications/eu-trade-policy-reform
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Germany’s Role
with Regard to
the EU’s

Capacity to Act

Even though the EU has the exclusive competence in trade,
member states have a strong influence on trade policy
through the Council, as well as through the aforementioned
regular consultation with the TPR or the COREPER during
the negotiations. Germany is very active in this regard and
often at the forefront of new initiatives for trade agreements.

The relevant challenges and opportunities in trade policy
are certainly on Berlin’s radar. Germany has realized that
Europe needs to adapt to the changes in the new geo-eco-
nomic trading environment posed by an aggressive China
and a unilateralist and possibly protectionist United States
because great power competition has negative conse-
quences for EU/German open trade and investment. Even
with a change in the White House, this policy direction will
not change profoundly. Under President Biden, the Unit-
ed States will continue to focus on the recovery of its own
economy, which includes the use of “Buy America” provi-
sions, strong investment screening provisions, and export
controls - also to the detriment of the EU. Germany has
therefore strongly advocated the need for the EU to be-
come more assertive in the new geo-economics trading en-
vironment. It pushes for the conclusion of strategic FTAs
and the necessity of WTO reform.

In addition, in order to regulate strategic investments
by outside parties in Germany, the German government
passed several amendments to the Foreign Trade and Pay-
ments Ordinance (AWV) on December 19, 2018, that sig-
nificantly expanded the possibility of controlling foreign
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investments. Peter Altmaier, Minister for Economic Af-
fairs and Energy (BMWi), who is responsible for trade pol-
icy, stressed “that everyone had to acknowledge that in
the long term, trade could only work on a level playing
field®" Although this is a domestic measure, it has a Euro-
pean dimension in that the AWV is regularly amended to
reflect current developments and new legal requirements,
including EU regulations. In spring 2020, for example, the
fifteenth amendment to the AWV strengthened the possi-
bilities for reviewing company acquisitions by non-EU par-
ties in the healthcare sector against the backdrop of the
COVID-19 pandemic.*” The last revision, which took place in
May 2021, further tightened the notification requirements
and expanded the list of sensitive sectors (Section 55 AWV).
However, this strengthening of the AWV does not only in-
clude new European provisions, but it also reflects a shift in
the German position toward tightened screening, particu-
larly regarding foreign takeovers by China.

With regard to EU agenda-setting and policy formulation,
Germany - due to its economic clout - has a strong influ-
ence and has helped promote an active and strategic Euro-
pean trade policy until today. In this regard, the BMWi has
stated that:

“For many years, Germany has been one of
the leading nations in the international trade
of goods and services. Free global trade
and fair competition help boost economic
growth and create jobs in our country. The
Federal Ministry for Economic Affairs and
Energy therefore advocates open markets
that are guided by clear rules.”?

One example of Germany pushing for an active and stra-
tegic trade agenda and facilitating decision-making relates
to the trade mandates for an agreement with the United
States in 2018. President Trump had repeatedly accused Eu-
rope of unfair trade practices, which, in his view, resulted in
a flood of German cars into the US. To prevent the United
States from imposing tariffs on European car exports, the
German Federal Minister for Economic Affairs pushed for
negotiations on a trade deal with the US. This was risky:
the initiative might, at this highly critical point in time, have
caused a split within the EU, where many countries want-
ed to hold a firmer line against what they regarded as US

https:

in.reuters.com/article/us-eu-trade-germany-altmaier/eu-must-diversify-trade-ties-develop-own-value-chains-germanys-altmaier-idINKBN269161

https://www.bmwi.de/Redaktion/DE/Artikel/Aussenwirtschaft/aussenwirtschaftsrecht.html

https://www.bmwi.de/Redaktion/EN/Dossier/trade-policy.html
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bullying. However, after internal discussions among mem-
ber states and strong engagement by Germany, European
countries agreed to present the United States with an offer
for a trade deal. In this first major geo-economic test, Ger-
many proved to be an active agenda-setter within the EU.

Germany also usually succeeds at translating its European
initiatives into action. For example, as a result of the Ger-
man engagement regarding an EU-US trade deal, then Com-
mission President Jean-Claude Juncker went to Washington
in June 2018 and agreed two new trade initiatives that were
based on the German proposal: One on the abolition of all
industrial tariffs (including cars), and one on common con-
formity assessments. And even though France voted against
these mandates, Germany succeeded in securing a majori-
ty vote for the mandate from the other European countries.

The recently concluded CAI is another case in point. Ger-
many wanted to finalize the deal during its EU Council Pres-
idency in the second half of 2020. Despite much criticism
from other EU member states (e.g., from the Netherlands
and Central and Eastern European countries), Germany
pushed for the success of the deal in the final days of its
presidency. It also managed to win over France. Regardless
of whether this is the right decision from a transatlantic or
geo-economic point of view, the case shows Germany’s po-
litical might in trade and investment policy.

However, there is also a negative example of Germany im-
peding European strategic trade policy goals, and this re-
lates to TTIP. This agreement promised to establish a
shared transatlantic market and strong transatlantic stan-
dards (also vis-a-vis China) and to shape the future of glo-
balization as a whole. However, public opinion in Germany
turned against this agreement. The German government
hesitated to give its support, and opposition also spread
to other European countries, forcing the EU to rethink its
trade strategy - and, in the longer run, abandon TTIP.

This crisis led to reforms in trade. After the TTIP opposition,
the EU improved the structure of its trade policy (e.g., great-
er transparency, stakeholder involvement, the “Trade for
All” strategy), as well as its goals during the negotiations (a
change from investor-state dispute settlement system (ISDS)
to an Investment Court System). This led to improved pub-
lic opinion on European trade policy. There were no major
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setbacks regarding the EU-Japan-EPA, for example. How-
ever, with the upcoming ratification of the EU-Mercosur
agreement, protests might flare up again over environmen-
tal concerns. The new Communication on Trade Policy from
February 2021 therefore strongly pushes for much stronger
connections between trade and climate goals.

All in all, Germany - as the largest economy in Europe - has
a strong influence on European trade policy and general-
ly a positive impact on the EU’s capacity to act strategically
in trade. However, the strong push for and implementation
of German interests (the Trump trade deal, CAI) might in-
crease EU divisiveness and hamper EU unity in the long run.
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Stocktaking:
Assessment of

Capacity to Act
as a Whole

The question is whether the EU right now is prepared for
all three 2030 scenarios in trade. If we look at the status
quo scenario, the WTO is the pivotal factor in defining the
course of global trade; it is also central to EU trade policy
given the challenges that the EU faces that stem from the
fact that the WTO cannot carry out its core tasks. In this
scenario, the (imagined) new WTO mandates on trade and
digital, as well as green technology stall - hardly improv-
ing the WTO’s credibility and relevance. Similarly, in the
negative scenario, the WTO disintegrates even further.

But even in these two - negative and very negative - sce-
narios, in which the EU can no longer rely on the WTO to
be the guardian of a rules-based trade order, the EU would
be able to rest upon a large web of existing bilateral and re-
gional FTAs to secure rules-based trade for European com-
panies and people. This will stand it in good stead even if the
EU’s capability to act in trade does deteriorate even further
(as foreseen in the negative scenario). Through these trade
agreements, it enjoys not only market access but also a vari-
ety of rules and standards to prevent a distortive and chaot-
ic trade environment. As such, the EU is prepared for these
scenarios, even if it would struggle to shape the outcome.

In addition, the EU is also strongly driving events toward
the best-case scenario of a modernized and relevant WTO.
In the the WTO manages successfully
to deal with modern trade issues (health and trade, climate
and trade, digital trade, etc.) and restore its central rele-
vance as an organization. In addition, this scenario foresaw
a new WTO negotiating round, superseding Doha, which
is supported by all major players, including the EU, Unit-
ed States, China, India, and Japan. The EU, with its focus on
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the multilateral arena, would easily be prepared to act on
this scenario and to participate in a new multilateral trade
round, addressing modern trade issues, including trade and
health issues, digital trade, as well as trade and climate/
sustainability issues.

Today, the EU has already proposed an initiative on trade
and healthcare (abolition of tariffs on pharmaceutical and
medicinal products) and is part of the (unfortunately dead-
locked) negotiations on the Environmental Goods Agree-
ment (EGA). The EU also participates in the plurilateral
e-commerce (digital trade) negotiations and it works to-
gether with the United States and Japan in the context of
the Trilateral Initiative to strengthen existing rules on sub-
sidies, SOEs, and intellectual property rights. The 2018 EU
paper on WTO reform and the 2021 communication also
give detailed proposals on how to move forward on all four
pillars of the WTO to make the organization relevant again.

In general, European trade policy is thus capable to at least
act in all scenarios and on all levels. But continuous reform
efforts are necessary to keep this status. On a unilater-
al (EU) level, Trade Commissioner, Valdis Dombrovskis, has
stressed: “We agreed that the biggest risk for European in-
dustries is ... [un]fair competition, so the level playing field
issues will be very important in our trade policy’34 In this
regard, the EU strengthened its internal trade policy mea-
sures (anti-dumping, countervailing duties, trade enforce-
ment). The outcome of the trade policy review further set up
new ways to adapt to this new geo-economic environment.

Additionally, when negotiating bilateral and regional FTAs
with third countries and regions, the EU is capable of act-
ing in a proactive way, exporting European norms and val-
ues. And finally, on a multilateral level, the EU is acting in a
forward-looking way to achieve WTO reform to rescue the
transparent and rules-based trade system. As such, the EU
is using its capacity to act in trade in a constructive way -
to make Europe more resilient internally against geo-eco-
nomic pressure, while at the same time strengthening and
exporting its norms and values to third countries and mul-
tilateral organizations.

When looking at the different levels of European trade pol-
icy, the EU is using its capacity to act in a defensive as well
as in a proactive way. Particularly the EU level trade policy
reforms are defensive in nature, trying to level the playing
field particularly with China and the United States, and to
use reciprocity in market access to ensure fair trade and in-

https://ec.europa.eu/commission/presscorner/detail/en/SPEECH 20 1720
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2. IN SUMMARY:
CAPACITY TO ACT
ACROSS THE FIVE
STAGES OF THE
POLICY CYCLE

Impact
Capacity

Capacity to
Implement Policies

Source: Author’s compilation

vestment relations. With regard to the bilateral (FTAs) and
multilateral level (WTO), the EU acts proactively, shaping
globalization by initiating negotiations on FTAs and propos-
ing reform measures for the WTO.

Summing up, the EU has a strong capacity to act in trade:
On the one hand, due to the size of its market, the relative
centralization of its competencies, its bureaucratic sophis-
tication, and repeated trade reforms (the latest being Trade
for All), the EU is quite effective in achieving its trade policy
objectives. In short, trade is probably the one major Europe-
an policy area where the EU is on the right track and ready
to act due to its exclusive competence and its forward-look-
ing and inclusive trade strategies. This started with the
Global Europe strategy in 2007, was reformed after the TTIP
negotiations through the Trade for All Strategy in 2015, and
is now further enhanced through the new publication on an
open, sustainable, and assertive trade policy (2021).

On the other hand, there are two drawbacks to the EU’s ca-
pacity to act on trade. The first drawback is the new un-
certainty regarding the European unity of its trade policy,
which has been underlined most recently again by the de-
bate about the EU-Mercosur trade agreement, the con-
nection between trade and climate change (sanctions on
sustainability chapters), or the new EU-China investment
deal. What is more, the COVID-19 pandemic has advanced
protectionist sentiments among some EU member states,
dividing the EU members even further. The EU will thus on-
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Capacity to
Define the Problem

Capacity to
Set the Agenda

Capacity for
Policy Formulation

ly be an assertive actor in trade if it gets its own house in
order. The second drawback relates to the multilateral level,
where the EU is highly dependent on the United States and
China to reach meaningful WTO reforms. The WTO reform
papers from 2018 and 2021 are a good basis for discussion,
but the EU needs the political will from all major players to
achieve relevant changes. The United States might be on
board under the new Biden administration; but China so far
has shown less willingness to acknowledge that it needs to
take on more global responsibilities in trade.

In addition, there are also some possible trade-offs among
the unilateral, bilateral, and multilateral trade levels. The
use of unilateral measures and the pursuit of bilateral FTAs
is not entirely unproblematic when it comes to the over-
arching goal of strengthening the global rules-based trad-
ing order. First, unilateral trade measures always have to be
WTO-compatible and not lead to increased protectionism.
Otherwise, this would go against the spirit of the WTO and
the optimistic scenario. Second, negotiations not only on
large mega-regional deals such as TTIP but also on smaller
but economically important FTAs like the one between the
EU and Japan threaten to sap the energy and resources re-
quired to pursue the reform efforts at the multilateral level.
The dragging out of the DDA gave impetus to a wide range of
bilateral and plurilateral negotiations, but these negotiations
further worsened the outlook on the multilateral negotia-
tions in return. Countries now tend to work together within
coalitions of the willing instead of with all 164 WTO members.
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Implications
and Recommen-
dations
Derived from
the Monitoring
Exercise

The EU has a good grasp of the challenges that the new
geo-economic trade environment poses. In addition, there
is a well-established structure of cooperation between the
supranational EU institutions and EU member states in
place. Nevertheless, there are some obvious vulnerabilities
when it comes to both the bilateral and multilateral chan-
nels, and these require attention.

Looking at weaknesses on a bilateral level, it becomes ap-
parent that the EU increasingly has a problem in the area
of decision-making as it sometimes lacks unity on even
the overarching strategic goals that European trade pol-
icy should pursue.

There are also problems with regard to the EU’s structur-
al capacity to act, which - in the case of trade - means the
efficient ratification of free trade agreements. Agreements
that include investment chapters, so-called mixed agree-
ments, have to be ratified not only by the EP but also by
more than 40 parliamentary chambers, upper and low-
er, across the 27 member states. In Belgium, even the in-
dividual regional parliaments have to ratify an agreement.
CETA has now provisionally been applied since September
2017 after ratification by the EP. But in July 2020, the par-
liament of Cyprus decided not to ratify the Agreement on
the grounds of its concern about the level of protection af-
forded to Cyprus’ agricultural products, particularly Hallou-
mi cheese. As such, individual countries and even regions
can block a strategic European trade deal for political and
individual interests.
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With regard to the effectiveness of European trade pol-
icy, the low utilization rate (or PUR) for CETA and other
agreements clearly needs to be improved so that the stan-
dards and norms, which were negotiated with strategic
trade partners, can be applied in the EU and third coun-
tries. Looking to the future, this issue will become increas-
ingly crucial as economic competitors such as Japan and
China concluded large mega-deals like the Comprehensive
and Progressive Agreement for Trans-Pacific Partnership
(CPTPP) and the Regional Comprehensive Economic Part-
nership (RCEP) in the fast-growing Asia-Pacific region. If
PUR remains low, European companies will lose their com-
petitive advantage in these dynamic markets.

ON A BILATERAL LEVEL:
UNITY IS KEY TO REMAINING
A RELEVANT ACTOR

How can the EU best resolve problems that arise on a bi-
lateral level? The most fundamental issue relates to unity
in European trade policy. The EU can only stay a relevant
global actor in trade if the member states agree on com-
mon goals for a future strategy. In addition to the Paris
Agreement, which - according to the new Commission pro-
posal - will be firmly integrated in future EU trade agree-
ments, EU member states have to clearly define the extent
to which climate goals will be part of trade agreements.
The outcome of the review process can only be a first step.
However, some points are clear: The new trade agenda
must take the EU Green Deal and climate goals into con-
sideration. While trade policy is not climate policy, it needs
to make sure that trade contributes to environmental goals.
This also means that the EU must make sure that sustain-
ability issues, which are already part of EU FTAs, are imple-
mented. In addition, the EU member states need to get a
clear understanding of the relationship between “strategic
autonomy” and “openness.” So far, there is a lack of com-
mon understanding on this issue.

As to the ratification problem, there is already a solution in
sight. Since the ECJ decision of May 2017, the trade and in-
vestment competences of the EU have been clarified, lead-
ing to an accepted definition of what constitutes a “mixed
agreement.” When it comes to its bilateral and region-
al FTAs, an agreement needs to be ratified only by the EP
if the EU leaves out chapters on portfolio investments and
dispute-settlement mechanisms for investments. Pursuit
of an easily-ratifiable agreement explains why the Com-
mission decided to launch EU-only FTAs with Australia and
New Zealand. But this does not resolve the problem arising
from “mixed agreements” like EU-Mercosur, on which ne-
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gotiations started before the ECJ decision - or indeed fu-
ture agreements in which the EU might seek a mixed deal. If
the EP ratifies such agreements, they will likely be applied
only on a provisional basis for a long time while they work
their way through national and regional parliaments.

Regarding the improvement of the utilization rate (PUR),
the EU should - as a first step - increase information about
the requirements and benefits of FTAs, making them more
attractive for companies and SMEs. This is a low-hanging
fruit that could bring immediate improvements. In the long
term, the EU should negotiate simple and standardized
rules of origins that apply to all sectors (and possibly to all
agreements) to avoid a “spaghetti-bowl” of rules that firms
with multiple export markets must somehow navigate. This
would enable companies, in particular SMEs, to take advan-
tage of opportunities more easily. It would also be helpful to
have Information Technology (IT) systems in place, which
can test whether an export product falls under the pref-
erential tariffs in a standardized way. In addition, the EU
needs to make sure that companies do not have to disclose
sensitive data to foreign authorities in order to verify that
the products fall under the FTA.%

On a multilateral level (regarding the reform of the WTO),
the EU is showing a real capacity to act and has lined up its
problem definition, agenda-setting, and decision-making
powers to full effect. However, even then, due to a lack of
cooperation from China and the United States, the EU was
unable to move ahead with its reform proposals.

ON A MULTILATERAL LEVEL:
TRY TO PUSH FOR TRADE ISSUES
THAT KEEP THE WTO RELEVANT

With regard to WTO reform, the EU should immediately en-
ter into discussions with the Biden administration and try
to get broad support for its reform proposals on all four pil-
lars of the WTO. It is critical to unblock the WTO, and here,
EU and US leadership is necessary. The first step has already
been accomplished: In March 2021, Ngozi Okonjo-Iweala be-
came the new WTO director-general with the support of
the EU and the United States. In addition, the EU - togeth-
er with the US - can support plurilateral initiatives on is-
sues that are relevant for modern day trade. This relates to
the current plurilateral negotiations on e-commerce, for in-
stance. However, to remain relevant, the EU - together with
the United States and other like-minded countries - needs
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to push for plurilateral initiatives that are high on the global
agenda such as trade and health issues, as well as trade and
sustainability matters. For this, the fundamental opposition
by India and South Africa with regard to the negotiation of
plurilaterals needs to be overcome. Regarding trade and
health, the EU initiative (together with the Ottawa Group
of countries) to facilitate trade in health products is an im-
portant first step. In the area of climate, a revival of the En-
vironmental Goods Initiative (EGA), which provides for the
abolition of tariffs on environmental goods, would be im-
portant to modernize the institution.

Both the EU and the United States can also work with WTO
members on stronger enforcement regulations. However, it
remains uncertain whether China will participate - which
is crucial for these efforts to succeed. Regarding the AB of
the WTO, the present US criticism is widely shared by both
parties. The majority of procedural points can probably eas-
ily be fixed on the basis of the EU proposals, but the prob-
lem of judicial overreach will remain complicated. However,
in contrast to the previous administration, the Biden team
will enter a dialogue with the EU and the other WTO trad-
ing partners, which raises the prospects for a successful
WTO reform.

lnr

The most important point for Germany to increase the EU’s
capacity to act is to work on the unity of European trade
policy. To preserve and increase the EU’s leverage and lead-
ership, the cohesion of EU members is crucial. As the largest
member state, Germany has a specific role to play in taking
the initiative and fostering cohesion around common Euro-
pean positions. This means that there should be no unilat-
eral German initiatives with third countries, in particular in
response to the United States and China. This also relates
to China’s BRI: while most member states have concerns
about Chinese market distortions, the EU is just starting to
build a coherent response to the initiative. Closer cooper-
ation on the long-term prospect of the BRI is most needed,
while many member states still prioritize their short-term
national self-interest. Germany should try to build Europe-
an coalitions in this regard rather than fostering a special bi-
lateral relationship with China. Therefore, it remains to be

GERMANY SHOULD TRY TO BUILD
COALITIONS AROUND A COM-
MON EUROPEAN STRATEGY NOT
TRY TO FOSTER SPECIAL
BILATERAL RELATIONSHIPS

https://dgap.org/en/research/publications/eu-trade-policy-reform
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seen whether the German push for the investment agree-
ment with China will have negative consequences.

In addition, Germany should be as transparent as possi-
ble about the economic benefits of a specific trade agree-
ment - but also about possible drawbacks. As the gains of
any agreement will be distributed quite unevenly, there
should be studies on the impact of each FTA for specific
regions and individual sectors. Such impact assessments
would provide a useful way for the German government to
highlight the potential benefits and proactively address the
expected losses, thus reducing the likelihood that it will be
the one to stand in the way of European unity. In addition,
it is important for Germany to increase information about
the requirements for companies to use the provisions of
the FTAs. Such a package of reforms would ensure the fast-
er ratification and implementation of FTAs both in Germany
and in other member states. Through these means, Germa-
ny will boost its capacity to push and promote European
FTAs, which are of special interest for the country.

The national and EU level are highly interlinked in trade
through the well-regulated process of coordination between
the European Commission, the Council, and the TPC. As
such, a German effort for European cohesion and transpar-
ency in trade would have a strong impact on the overall ef-
fectiveness of a strategic European trade policy in the future.



DGAP

Advancing foreign policy. Since 1955.

RauchstraBe 17/18
10787 Berlin

Tel. +49 30 254231-0

info@dgap.org
www.dgap.org
H@dgapev

The German Council on Foreign Relations
(DGAP) is committed to fostering impactful
foreign and security policy on a German and
European level that promotes democracy,
peace, and the rule of law. It is nonpartisan
and nonprofit. The opinions expressed in
this publication are those of the authors

and do not necessarily reflect the views of
the German Council on Foreign Relations
(DGAP).

Publisher

Deutsche Gesellschaft fiir
Auswirtige Politik e.V.
ISSN 1866-9182

Editor John-Joseph Wilkins
Layout Lara Biihrer

Design Concept WeDo

Photo of the Author
© DGAP

Cover Photo
© imago images / Xinhua

QOO0

This work is licensed under a Creative Commons
Attribution - NonCommercial - NoDerivatives 4.0
International License.




	_Hlk57014328
	_Hlk57100778
	_Hlk57101283
	_Hlk57102116
	_Hlk65143055
	_Hlk65153829
	_Hlk65152624
	Problem Definition: Has the EU Identified the Strategic Stakes?

