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The present study, which was compiled in early 2009 within the framework of the
work programme for 2008 of the European Migration Network (EMN), concerns itself with
the policies of reception, integration and return of unaccompanied minors (UNAMSs) in Ger
many. The study is intended to contribute to an improved awareness of the situation of UN-
AMs, to identify any possible problems and to develop policy options. Taken in conjunction
with the studies carried out by the other EU Member States, the aim is to establish a com
parative perspective, one from which it will be possible to derive ideas for improvements in
the treatment of UNAMSs across Europe.

Unaccompanied minors migrate to Germany because they flee from war, human
rights violations or economic hardship and look for better living conditions. Some are sepa
rated from their relatives due to warfare, some lose their parents while fleeing, some are be
ing sent to Europe by their families. The number of UNAMs applying for asylum in Germany
has, however, decreased significantly in recent years. In 2002, some 873 UNAMs under the
age of 16 applied for asylum at the Federal Office for Migration and Refugees (BAMF). In
2007, only 180 applications by UNAMSs were counted. In 2008, there has been an increase
again, to a total of 324 UNAMSs under 16. The overall number of UNAMSs applying for asylum
in Germany in 2008, that is to say, including 16 and 17-year-olds, was 763. The protection
rate, that is the share of those minors who are granted refugee status or subsidiary protec
tion, has risen considerably, from 3,5 percent in 2007 to 51 percent (age group 0-15 years)
respectively 43.3 percent (all UNAMs below the age 0f 18) in 2008. The most important coun
tries of origin in 2008 were Iraq, Vietnam, Afghanistan, Guinea and Ethiopia.

The different measures taken under the laws relating to foreign nationals and asy
lum and under social legislation in relation to underage migrants who come to Germany
without parents and/or legal guardians are subject to particular demands because of the
national and international provisions concerning the protection of children and youths.
Asregards the entry of UNAMSs into Germany for instance, it is very important that the bor
der authorities are able to identify unaccompanied minors as such, as this is an essential
precondition for ensuring that underage migrants are - if they shall not be refused entry or
returned - dealt with in a manner suitable for children and youths. If an unaccompanied
minor arrives in Germany and does not have parents or relatives within Germany, he or she
will typically be handed over to a Youth Welfare Office, which then has to take the minor
into care, to bring about the appointment of a legal guardian and to organise suitable ac
commodation. In 2008, some 174 UNAMs under the age of 16 were apprehended at the ex
ternal borders of Germany. In 125 cases, the authorities decided to hand the minors over to
a Youth Welfare Office. 24 minors could be handed over to persons collecting them, 8 were
refused entry, and 12 were returned after illegal entry.

After the taking into care of an unaccompanied minor by the Youth Welfare Office,
the so-called “clearing procedure” is an important step in the process of reception. This
procedure serves the aim of determining the individual need of youth welfare measures to
be granted the minor, to examine if the minor in question has any relatives in Germany or
another EU Member State, and to analyse if an application for asylum is a reasonable way
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forward. Thus far, the “clearing procedure” is applied differently across the 16 German Fed
eral States (Lander) as regards the length of the procedure and the quality of care offered to
UNAMs.

Also when it comes to the distribution of UNAMs across the territory of the Federal
Republic in the framework of the so-called “Initial Distribution of Asylum-Seekers”, a range
of different practices prevails in the Lander, which are, apart from the asylum procedure,
responsible for the reception of UNAMs. According to the German Residence Act and the
Asylum Procedure Act, 16 and 17-year-old UNAM:s are legally capable of performing acts
pertaining to matters of their stay in Germany. While some Lander therefore are of the
opinion that unaccompanied minor asylum applicants of this age group can, just as adults,
be distributed between the Federal States, others argue that the process of taking newly
arrived minors into care, which - according to Social Law - has to be done promptly upon ar
rival, does impede distribution. These Ldnder assert that UNAMSs shall in principle remain in
the Federal State in which they first got into contact with the German authorities.

The asylum procedure, by way of contrast, follows a largely consistent pattern
throughout Germany. In each branch office of the BAME, “asylum officials with special re
sponsibilities” have been appointed. These officials have received special training for deal
ing with minors, and they are instructed to be particularly sensitive and responsive to the
specific needs of minors. Among other things, those officials also ensure that interviews
with minors are conducted in a less formal manner than those involving adults. The legal
guardian of the minor is given the opportunity to be present at the interview despite the
legal capacity to act of 16 and 17-year-olds.

In 2008, the BAMF improved the statistical documentation of UNAMs in the asylum
process. Since then, not only UNAM asylum-seekers below the age of 16, but also 16 and
17-year-olds are registered as such in the statistics of the BAME. Transfers of UNAMs in the
framework of the “Dublin Procedure” have hitherto only taken place to a very limited ex
tent.

Another focal point of this study is the voluntary return of unaccompanied minors
to their countries of origin, forced return and detention for the purpose of removal. Statis
tically, voluntary return has had, until now, comparably little significance. In 2005, only
some 54 UNAMs took part in relevant programmes of the International Organisation for
Migration (IOM). In 2008, the number was 19. As far as forced return of unaccompanied mi
nors is concerned, the criteria which have to be observed by the authorities are, taking into
account the best interest of the child, stricter than in the case of adults. Precise data onre
movals of unaccompanied minors in recent years are not available for Germany. Even with
regard to detention for the purpose of removal, only quite fragmented evidence exists.

The closing chapter of the Study concerns itself with “approved practices” and pos
sibilities for improving the way unaccompanied minors are dealt with in Germany. In
the light of the circumstances described and analysed during the course of the study, it is
suggested that all experiences to date in relation to the entry into Germany, residence, in
tegration and return of UNAMs should be consolidated in a targeted manner. It should be
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examined to what extent procedures, harmonised on both a national and a European level,
could be created, and how the existing framework conditions could be adjusted. Another
conclusion is that renewed endeavours should be made in order to improve the situation
asregards data and awareness concerning unaccompanied minors in Germany. This ap
plies in particular to information that can only be gathered and provided by the Lander, but
which has not until now been systematically recorded or which is not being made public.
Furthermore, the “clearing procedure” for UNAMSs, which is widely regarded as a well
approved practice, should be implemented nationwide, or atleast wherever the numbers
of UNAMs are high enough for such a step to be taken. Further recommendations pertain
to an improved ability of the protagonists involved to act with confidence, as for instance
with regard to the determination of the age of youths upon entering Germany, the shar

ing of burdens which arise in the context of the reception of, and care for, unaccompanied
minors, and - last but not least —a possible need for legal action as regards detention for the
purpose of removal and policies of return.

N
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The entry of unaccompanied underage refugees and migrants into the European Un
ion has for many years constituted a challenge for the countries receiving them and for the
migration authorities and social institutions in these countries. Children and young per
sons seeking refuge within the EU without parents or other legal guardians need more help
and support than adult migrants: the authorities concerned have to ensure that the subject
is treated in a manner suitable to a child or young person, and in the case of youths who are
applying for asylum, the bodies who are responsible for questioning them have to proceed
in a particularly careful and sensitive manner. Special conditions also apply in respect of
any measures that might be taken to terminate the residence of such persons.

In Germany, as in other countries, dealing with unaccompanied minors will in prac
tice often turn out to involve striking a difficult balance between the interest of the state in
making sure immigration can be controlled and monitored, and the effective implemen
tation of legal provisions relating to foreign nationals, on the one hand, and on the other,
the particular need of minors for protection and the “welfare of the child”, which has to be
used as the criterion for decision-making in respect of all actions taken by the state in rela
tion to children and youths. The measures taken in the field of policy and by the authorities
charged with its implementation, such as the Federal Office for Migration and Refugees,
the German Federal Police and the local Foreigners’ Authorities, are therefore subjected
to intense scrutiny and are continuously called into question. Time and again, various or
ganisations and committees, such as the Council of Europe or the Committee on the Rights
of the Child, which was introduced by the contracting states to the UN Convention on the
Rights of the Child, draw attention to shortcomings in the way that unaccompanied minors
are dealt with, and demand greater efforts for the protection of minors (cf. Council of Eu
rope 2007; Riedelsheimer 2006: 23-29; Separated Children in Europe Programme/B-UMF
2006:7-8).

The present study, which falls within the framework of the European Migration Net
work, is intended, together with the studies carried out in the other EU Member States, to
collect relevant information concerning the respective national practices and procedures
for the reception, integration and also return of unaccompanied minors, and to compile
statistics relating to their number and provenance. The aim is to assist political decision
makers at the European level and within the Member States to compare the situation in
various EU countries, and to draw from this comparison such conclusions as might then
be used for making targeted improvements in the treatment of unaccompanied minors.
Within this framework, the present study concerns itself with the situation, procedures and
practices within the Federal Republic of Germany.

The results of this study will, together with the studies carried out by the other par
ticipating Member States, be integrated into a joint “Synthesis Report”. In this, the results
from the individual countries will be compared, and their common points and differences
highlighted and placed into a European context. At some later point, this study might, if ap
propriate, provide a basis for the development of common EU standards for the treatment
of unaccompanied minors.
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In addition, the present German study is also intended to help fill in any gaps there
may be in the national research literature concerned with the statistical recording of the
arrival, reception and distribution of unaccompanied minors.

In Article 2 (i) of the Council of the European Union Directive No. 2004/83/EC of 29
April 2004' (the “Qualification Directive”), unaccompanied minors are defined as

“third-country nationals or stateless persons below the age 0f 18, who arrive on the
territory of the Member States unaccompanied by an adult responsible for them whether
by law or custom, and for aslong as they are not effectively taken into the care of such a per
son; it includes minors who are left unaccompanied after they have entered the territory of
the Member States.”

In other words, we are not here dealing with minors who are nationals of EU coun
tries, but with children and/or youths from non-EU countries.

In accordance with Directives No. 2003/9/EC of the Council, passed on 27 January
2003 (the “Reception Directive”), and No. 2005/85/EC of the Council, passed on 1 December
2005 (the “Procedure Directive”), an unaccompanied minor is

“a person below the age of 18 who arrives in the territory of the Member States unac
companied by an adult responsible for him/her whether by law or by custom, and for as
long as he[she is not effectively taken into the care of such a person; it includes a minor who
isleft unaccompanied after he/she has entered the territory of the Member States.”

Among the specialised expert community in Germany, the term “unbegleitete mind
erjahrige Flichtlinge” (unaccompanied minor refugees) is often employed. Minors enter
ing the Federal Territory without any parents or legal guardians are counted as “unaccom
panied”. If the children are separated from their parents following their entry, they are also
considered to be unaccompanied if it has to be assumed that this separation will last for a
substantial period of time and that the parents are not in a position to take care of their chil
dren.? According to German civil law, a “minor” is defined as any person under the age 0f 18.
Up to this point, the interests of the minor are represented by his or her parent(s) or guard
ian (cf. Separated Children in Europe Programme | B-UMF 2006: 9). The term “refugee”
should not, in this context, be understood in its narrow legal sense, according to which a
refugee has received this status after going through a recognition procedure in accordance
with the Geneva Convention. In this context, rather, a refugee is any person who aspires to
this status or to some other form of legal residence in Germany.

1 Council Directive 2004/83/EC of 29 April 2004 on minimum standards for the qualification and status of third
country nationals or stateless persons as refugees or as persons who otherwise need international protection
and the content of the protection granted (“Qualification Directive”).

2 Ontheother hand, it can also happen that a minor is unaccompanied when entering Germany, but that this
minor is then received by family members and/or relatives who also assume and exercise guardianship of the
minor, who would therefore no longer be counted as “unaccompanied”.

13
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Within the context of the present study, however, we are concerned with unaccompa
nied underage foreign nationals as a whole, and not just with those who are actually apply
ing for asylum or protection from deportation. Some of the statistics used for this study con
tain figures concerning minors who, while unaccompanied when entering the Federal Re
public, can then later be handed over into the care of relatives or other persons entitled to
have care and custody of them. Some have not actually fled from their country of origin but
have been sent to Europe by their families for economic reasons. For the avoidance of any
ambiguity, the term “refugee” is therefore avoided in this study. Instead, the study speaks of
“unaccompanied minors” or “unaccompanied underage migrants”, with “UNAMs” being
used as an abbreviation. This terminology is the best possible equivalent to that used in the
English-language templates for the study, which speak of “unaccompanied minors”.

In Germany, in comparison to other European countries, there is one peculiarity in
respect of how unaccompanied minors are dealt with. Itis true that here too, this term des
ignates persons under the age of 18 who have been separated from both of their parents and
who are not being looked after by an adult who is responsible for the care of the child. How
ever, unaccompanied minors who lodge an application for asylum, or who apply to one of
the Foreigners’ Authorities for provisional protection from deportation, are considered to
be capable of taking part in procedures and to have reached the age of legal capacity not
merely at the age of 18 but, in accordance with § 12, Paragraph 1 of the German Asylum Pro
cedure Act (AsylVIG) and § 80, Paragraph 1 of the German Residence Act (AufenthG), once
they have reached the age of 16. This means that 16 and 17-year-olds have the legal capacity
to actin matters of legal proceedings relating to asylum and residence without the pres
ence of any legal guardian.?

In four international conventions, the respective contracting states — which include
the Federal Republic of Germany - commit themselves to guaranteeing protection for un
accompanied minors.

International law relating to refugees is based on the Geneva Convention on Refu
gees (United Nations Convention Relating to the Status of Refugees) of 1951, which has by
now been signed by more than 130 countries. The Convention does not contain any special
regulations relating to underage refugees; however, since it does not recognise any age
limits, the general legal protection proceeding from it also extends to children and young
persons. It should be inferred from the spirit and purpose of this Convention that thereisa
requirement to interpret it in a manner suitable for children.

Article1of the Hague Convention on the Protection of Children of 1961 puts on record

3 “Anyalien whois 16 years of age shall be able to perform procedural acts in accordance with this Act, unless
he has no legal capacity according to the terms of the Civil Code or unless he would have to be offered as
sistance or be subject to a reservation of consent in this matter if he were of full age” (§ 12, Paragraph 1of the
Asylum Procedure Act and § 80, Paragraph 1 of the Residence Act).
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that the country in which a minor is habitually resident is, as a matter of principle, responsi
ble for the protection of that minor and of his or her property. Habitual residence is present
if a minor has been living in the country of residence for six months or if it can clearly be
recognised right from the start of his or her residence that his or her life is in future to be
centred around this country. In accordance with Article 2, the responsible authorities and
courts of law are under an obligation to take such measures for the child’s protection as
may be provided for under the domestic laws of that country. This includes, for example,
finding accommodation for the child in a youth welfare institution, the appointment of a
legal guardian or carer and the regulation of the child’s residence. According to Article 9,
in cases of urgency the simple fact of the minor’s residence within that territory is sufficient
for the country to be under an obligation to take measures for the minor’s protection. Ac
cording to Article 12, any person having the status of a minor under both the domestic law
of the State of his or her nationality and that of his or her habitual residence must, for the
purposes of the Convention, be considered to be a “minor”.

The Convention on the Rights of the Child was approved on 20 November 1989 by the
General Assembly of the United Nations. In the Federal Republic of Germany, it came into
force on 5 April 1992.

According to Article 2, the contracting states shall respect and ensure the rights
set forth in the Convention to each child within their jurisdiction without dis
crimination of any kind, irrespective of the child’s or his or her parent’s or legal
guardian’srace, colour, sex, language, religion, political or other opinion, na
tional, ethnic or social origin, property, disability, birth or other status.

Article 3 determines that in all actions concerning children, whether undertak
en by public or private social welfare institutions, courts of law, administrative
authorities or legislative bodies, the best interests of the child shall be a primary
consideration.

According to Article 9, a child shall not be separated from his or her parents
except when such separation would be in the best interests of the child.
According to Article 10, applications for the purpose of family reunification
shall be dealt with in a positive, humane and expeditious manner.

According to Article 12, in the context of the free expression of opinions, the
child shall in particular be provided the opportunity to be heard in any judicial
and administrative proceedings affecting the child, either directly, or through
arepresentative or an appropriate body, in a manner consistent with the proce
dural rules of national law.

Article 20 establishes that children who are temporarily or permanently de
prived of their family environment, or in whose own best interests cannot be
allowed to remain in that environment, shall be entitled to special protection
and assistance provided by the State.

According to Article 22, a child who is seeking refugee status or who is consid
ered arefugee shall, whether unaccompanied or accompanied by his or her
parents or by any other person, receive appropriate protection and humanitar
ian assistance.

15
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On 6 July 1992, the German Federal Government issued the following reservation in
respect of the UN Convention on the Rights of the Child:

“Nothing contained in this Convention can be so interpreted as to mean that the
unlawful entry of a foreign national into the Federal Republic of Germany, or the unlawful
residence there of such a person, is permitted; equally, no provision can be so interpreted
as to constitute any limitation of the right of the Federal Republic of Germany to enact laws
and ordinances concerning the entry of foreign nationals and the conditions upon their
residence, or to draw distinctions between German citizens and foreign nationals.” (as cited
in Wenzl 2003: 84, English translation by B.P.)

Non-governmental organisations active in the field of asylum and refugees consider
this declaration of reservation to be evidence that Germany does not accord the welfare of
the child any precedence over restrictions under the law on foreign nationals (cf. Nickels
2004: 6). A withdrawal of the declaration is being demanded by countless organisations,
experts and politicians, although to date this has not taken place (cf. Cremer 2006: 23).
Recently, the Federal States of Berlin, Bremen and Rhineland-Palatinate applied to the Ger-
man Federal Assembly (Bundesrat) to have this declaration of reservation withdrawn (cf.
Bundesrat 2008). However, the Federal Assembly rejected a motion for a resolution to this
effect on 13 June 2008. For the purposes of the Federal States, the declaration is intended
to guard against any possibility of misinterpretations or overinterpretations that might be
conceivable in connection with the Convention - for instance, the perception that children
all over the world might be entitled to come to Germany and remain here.

In its Resolution concerning unaccompanied underage nationals of third countries?,
passed in 1997, the Council of the European Union established common standards for the
fields of entry, residence - including the issues of accommodation, care and maintenance —
asylum procedures and return. These standards are, in the opinion of the Federal Office for
Migration and Refugees, put into practice in Germany. They include, for example, ensuring
that underage asylum-seekers participate in the entire social infrastructure (see Section
4.4).

The present study was drawn up on the basis of the most recent research literature
dealing with unaccompanied minors, and by means of consultations carried out within
the Federal Office for Migration and Refugees (BAMF). In addition, a range of departments
within the BAMEF, concerned with various aspects of the reception of UNAMs in Germany -
and in particular, Department 420 (“Supervision of the Asylum Procedure”) - have provided
extensive written preliminary work, thus significantly contributing to making sure this
study could be completed within the allotted period. Internal BAMF data bases and compo
sitions created for the purpose of public information have also been used.

4 Council Resolution of 26 June 1997 concerning unaccompanied minors who are nationals of third countries,
in: Official Journal of the European Communities, C 221 019 July 1997, pp. 23-27.
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A further important source of information has been the appraisal of official printed
matter, such as answers provided by the German Federal Government or by Regional Gov
ernments to parliamentary enquiries in the German Federal Parliament (Bundestag) and/or
in Regional Parliaments. Selected details were requested first-hand - from the German Fed
eral Police (Bundespolizei) and Germany’s Federal Criminal Police Office (BKA), for exam
ple. Insofar as the text does not refer explicitly to specific sources, the respective data used
as a basis are taken from compositions and/or information from the BAMF or the German
Federal Police.

In addition, pertinent EU regulations have been inspected and incorporated into the
analysis, such as the “Procedure Directive” or the Directive 2008/115/EC of 16 December
2008 on common standards and procedures in Member States for returning illegally stay
ing third-country nationals (the “Return Directive”), which refers repeatedly to dealing with
UNAMS.

As a further source, individual consultations and/or off-the-record conversations with
non-governmental protagonists were carried out as and when required - for example, at a
care facility for unaccompanied underage migrants in East Nuremberg. The aim here was
to gain a first-hand insight into the work of social educational workers with UNAMs and the
social situation of the minors in question.

Statistics relating to unaccompanied minors were requested within the BAMF, from
the Federal Police and from the International Organization for Migration (IOM). While deal
ing with the material available, however, it became apparent that the amount of data avail
able in Germany in relation to the topic of UNAMs is not satisfactory. The Central Register of
Foreign Nationals (Ausldanderzentralregister, AZR), one of the mostimportant data sources
concerning migrants in Germany, may contain, among other things, statements about the
age of the persons recorded; however, it does not shed any light on any family relationships
between them. It is therefore not possible to ascertain whether a minor recorded in the AZR
has any parents or legal guardians within Germany or not. Therefore it is also not possible
toreach any precise conclusion concerning the overall number of unaccompanied minors
in Germany.

Asregards unaccompanied minors who have lodged an application for asylum in
Germany, reliable figures are available (see Tables in Sections 4.1.3 and 4.1.4). Up to and
including 2007, admittedly, only unaccompanied underage applicants for asylum up to
and including the age of 15 were recorded separately as UNAMs by the BAMF. Since 2008,
however, figures concerning 16 and 17-year-old unaccompanied underage applicants for
asylum have been available.

There are, on the other hand, gaps in respect of unaccompanied minors who are not
seeking asylum, but who, instead, either are living in Germany on a legally irregular basis
(without any residence status) or have made an application for subsidiary protection to a

5 Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in Member States for
granting and withdrawing refugee status.
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local Foreigners’ Authority. Such figures are not recorded centrally. In respect of the first-
named group, Police Crime Statistics (PKS) do contain data on the number of foreign minors
who have been detected while staying “illegally” within the German territory. It remains
unclear, however, if these minors were unaccompanied or if they had parents or guardians.
As far as the second group, those minors who apply for protection to a Foreigners’ Author
ity, is concerned, it has not, in the context of this EMN study, been possible to make enquir
ies of the 600-plus Foreigners’ Authorities within Germany, or likewise to ask the Ministries
of the Interior of the 16 German Federal States. The possibility of requesting individual
samplings was rejected, since UNAMs are not evenly distributed across the Federal Repub
lic, thus making it impossible to establish any representative data on the basis of local or
regional samplings. However, the statistics of the German Federal Police in respect of UN-
AMs picked up at the borders of the Federal Republic are able to provide certain indications.
Such figures are further mentioned and discussed below. Meanwhile, it should be noted at
this point that the German Federal Police only records UNAMs below and up to the age of 16.

In the final analysis, therefore, it is true that the present study provides some statistics
that have not previously been widely known in the public arena, concerning the number of
UNAMs seeking asylum in recent years and the entry of UNAMs via the land and maritime
borders and airports of the Federal Republic. However, since it can be assumed that more
than a few UNAMSs enter Germany on a legally irreqgular basis or travel through the Federal
Republic on the way to other destination countries, and thus do not come into contact with
the German authorities immediately - or indeed at all - it is impossible to determine the
overall number of UNAMs who have come into Germany in recent years. This also applies
in respect of the number of removals of unaccompanied minors that have been carried out,
and in respect of the number of UNAMs who have been taken into detention for the purpose
of removal. For the present study, various sources have been inspected and consulted -
however, in the end it transpired that only approximate figures are available, on the basis of
which no precise conclusions are possible.

This also applies to the lion’s share of the costs arising in relation to the entry and resi
dence of these minors. Various cost factors are impossible to ascertain, because a multitude
of Federal and, above all, regional authorities are involved in the reception and residence of
such minors, e.g. the German Federal Police, Foreigners’ Authorities, the BAMF, Youth Wel
fare Offices and Courts of Law. In addition, depending on their respective residence status
and accommodation, UNAMs also receive various benefits in accordance with the German
Asylum Seekers Benefits Act (Asylbewerberleistungsgesetz, AsylbLG), the German Code of
Social Law (Sozialgesetzbuch, SGB) or on the basis of both laws.

This means that the strengths of the present study lie in the area of description of the
legal situation and of administrative practice in the field of the reception, integration and
return of UNAMs in or from Germany, and also in the presentation and analysis of numeri
cal data that has not previously been widely known. It is not, however, possible to make any
claim for this study as constituting an exhaustive treatment in every respect of the manner
in which unaccompanied minors are dealt with in Germany.
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One reason why unaccompanied minors come to the Federal Republic is that they,
justasitis the case with many adults, are fleeing and seeking protection — from wars, civil
wars, crises, disturbances and conflicts or equally from poverty and natural catastrophes.
Other reasons for their flight may be (impending) political persecution or dangers by rea
son of their ethnic or religious affiliations. Many children and youths who lodge an applica
tion for asylum in Germany are fleeing because their parents too are fleeing or have fled,
but become separated from their parents during their flight or while being smuggled into
Europe.

Violations of human rights by reason of, or as a consequence of, states of war or of
civil war, are just as likely to affect adults as children; however, children can be affected par
ticularly hard, because they are the most mentally and physically vulnerable. Jordan (2000)
states that it is undisputable that underage refugees are the most vulnerable victims of the
circumstances in their country of origin and, being minors, have specific physical, mental
and social needs. They suffer the most as a result of violence and maltreatment, poverty and
hunger, political and social pressure, the break-up of traditional family, tribal or commu
nity structures and lack of educational opportunities (cf. Jordan 2000: 19).

In addition to “push factors” that can affect adults and minors - albeit particularly hard in
the case of minors - it is also possible to ascertain some distinct children-specific and youth-
specific reasons for a flight to Germany or to other countries within the EU. In asylum hear
ings with the BAMF, minors have offered the following reasons — among others - for their
migration:

Ithasregularly been declared by UNAMs that they had lost their parents

- through such factors as displacement, death as a result of acts of war or ill
nesses such as HIV/AIDS. Likewise, the lack of - or insufficient - opportunities
for school education or training have also regularly been cited, as has a general
lack of prospects for the future.

The fear of impending harmful practices (e.g. genital mutilation of girls and
young women in African countries) has frequently been stated as a reason for
flight, as has the fear of forced marriage of girls and young women and of sexu
al abuse or forced prostitution.

From time to time, underage asylum-seekers have mentioned slavery or child
labour (Afghanistan, Angola, Kenya), persecution as a result of refusal to enter
national service or fear of conscription (Russian Federation), collective punish
ment for the crimes of a family member (Ethiopia) or enforced recruitment as
child soldiers (African countries such as Angola, Sierra Leone, Somalia, Guinea).
In 2008, 21 unaccompanied minors claimed during asylum hearings to have
been child soldiers, or to have fled because of imminent recruitment as child
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soldiers.® It is less common for child trafficking or impending measures for
re-education to be cited as reasons for flight (cf. Riedelsheimer 2006: 4; Liebel
2007:160).

There are also cases of minors being sent to Europe by their parents in the expecta
tion that these children will be able to live more safely, will be able to obtain training, or will
find work there and contribute to the subsistence of their family by means of money trans
fers back to their home country. It is the opinion of the Regional Government of Berlin that
75 percent of all UNAMs come to Germany in the hope of a better life and improved pros
pects for the future, with only 25 percent coming on way of flight from war or from political
persecution in their country of origin (cf. Abgeordnetenhaus Berlin 2007: 1). This statement
is, however, not scientifically verifiable, since it can be hard for children and young persons
to make clear, or present in a structured manner, the precise reasons for their flight and/or
migration in conversations with persons who work for authorities. The ability to describe
the circumstances of one’s flight in a credible manner presupposes a certain level of matu
rity (cf. Cremer 2006: 51).

A majority of unaccompanied minors are, therefore, not capable of asserting reasons
for flight that would correspond to the criteria for “political persecution” under asylum law.
And “political persecution” is a precondition both for the recognition as a person entitled to
asylum in accordance with Article 16 a, Paragraph 1 of the German Basic Constitutional Law
(Grundgesetz, GG), which is a specific national form of protection, and for the granting of
refugee status in accordance with § 3, Paragraph 4 and 1 of the German Asylum Procedure
Act (Asylverfahrensgesetz, AsylViG) in conjunction with § 60, Paragraph 1 of the Residence
Act (Aufenthaltsgesetz, AufenthG), which is a form of protection based on the Geneva Con
vention.

The granting of asylum in accordance with Art. 16 a, Paragraph 1 GG is in any event
out of the question in cases where an asylum applicant enters Germany via a safe third
country. This, according to German law, excludes him or her from being granted asylum
on the basis of Art. 16 a, Paragraph 1 GG. It is therefore rare for the BAMF to grant asylum on
thislegal basis. In 2008, a total of 763 first-time applications for asylum by unaccompanied
minors were made to the BAMF. In the same year, the BAMF adjudicated on 268 UNAM first-
time applications.” Of these UNAMs, three were recognised as being entitled to asylum in
the sense of Art. 16 a, Paragraph 1 GG (two unaccompanied minors from the Russian Fed
eration and one from Iran). Refugee status, by way of contrast, was accorded considerably
more frequently: during 2008 it was granted to precisely 104 unaccompanied minors, 82 of
whom hailed from Iraq.

6 The problem of the recruitment of minors is evident in many countries of origin. Despite this, it is compara
tively uncommon for such an assertion to be made during asylum proceedings. Reasons for this may be that
the UNAMs are afraid of being punished for acts they committed as soldiers, afraid of acts of retribution by
the victims or indeed afraid of their own group, are ashamed or are blocking out their background as child
soldiers as a result of traumas suffered.

7  Thisfigure includes both UNAM asylum-seekers under the age of 16 and those who were 16 or 17 years of age.
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In nine cases, subsidiary protection (a prohibition on deportation in accordance with
§ 60, Paragraphs 2, 3, 5 or 7 of the Residence Act) was determined. 132 persons were turned
down, and 20 applications were formally settled — that is to say, the applicants were trans
ferred to other Member States in accordance with the “Dublin Procedure”, withdrew their
applications for asylum or disappeared (see also Table 7, Chapter 4.1.4). The overall propor
tion of UNAM applicants for asylum who were granted protection was 43.3 percent in 2008
-indeed, for UNAMs under the age of 16 it was 51 percent. This makes the proportion grant
ed protection significantly higher among UNAMSs than the overall average of all first-time
applicants for asylum (39.5 percent in 2008).

In 2008, the most important countries of origin for unaccompanied minors who ap
plied for asylum in Germany were Iraq (228 UNAM asylum-seekers), Vietnam (68), Afghani
stan (61), Guinea (48) and Ethiopia (36).

Since 2001, when figures for the arrival in Germany of unaccompanied minors
reached an all-time high with 1,075 applying for asylum, these figures have dropped con
siderably. The most important countries of origin change from one quarter to another. As a
result, clear patterns or tendencies in respect of countries of origin or of particular reasons
for flight are barely identifiable. In recent years, however, Iraq, Afghanistan, Vietnam and
the countries in the Horn of Africa (Eritrea, Ethiopia and Somalia) have been focal points.

In the case of unaccompanied minors who do notlodge any application for asylum,
thelocal Foreigners’ Authorities are responsible for examining whether the preconditions
for a prohibition on deportation in accordance with § 60, Paragraphs 2 to 5 or 7 of the Resi
dence Act have been met (see Chapter 4.1.5). There are no figures recorded across the Fed
eral Republicin respect of this group. The overall percentage rate of UNAMs who lodge an
application for asylum therefore remains unclear, as does the percentage rate of those who
instead apply to a Foreigners’ Authority for protection from deportation, or who “disap
pear”. Likewise, it is not possible to make any statements concerning the principal countries
of origin of those UNAMs who do not lodge any application for asylum.

Figures from the Federal State of Berlin support the conclusion that the proportion of
those who do lodge an application for asylum is relatively low. In 2006, for example, a total
0f 235 UNAMSs under the age of 16 registered for the first time with the initial reception and
clearing house of the Federal State of Berlin, while only 47 1lodged an application for asylum
(cf. Abgeordnetenhaus Berlin 2007: 1-2). However, since the distribution of UNAMs across
the individual Federal German Lander varies quite strikingly, no conclusions concerning
the situation in other Federal States should be drawn from the situation in Berlin.

The mostimportant destinations for unaccompanied minor refugees who come to
Germany are Hamburg, Berlin, Frankfurt am Main and Munich?®. This can be attributed
partly to the geographical position of these cities, partly to the proximity of international
airports, and partly to the fact that they are major cities and/or regional capitals. Plenty of

8 Itisestimated that in March 2009, 130 unaccompanied minors were living in Munich - cf. Kein Platz fiir
Traume (“No room for dreams”), in: Siddeutsche Zeitung, 13 March 2009.
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young refugees have contacts in major cities, people they can turn to or addresses that they
have received from relatives, acquaintances or other refugees. More than in small towns,
here there are foreign “communities”, with whose networks newly-arrived refugees can
forge contacts. Thus it can, for example, be observed that unaccompanied minors from
Vietnam come to Berlin with particular frequency, where they sometimes lodge an ap
plication for asylum, but then disappear, so that their applications for asylum are formally
settled. Iraqi minors, on the other hand, frequently migrate to Munich. Since they are more
likely to be able to count on being awarded protection as refugees, the tendency of this
group to disappear is less pronounced. Equally, UNAMs also expect to find better oppor
tunities for employment and training in major cities than in more rural regions (cf. Jordan
2000: 26).

The processes and procedures that are applied upon the entry into Germany of unac
companied minors, do not always follow any one precisely prescribed model that remains
consistent throughout Germany. Apart from the asylum procedure and some aspects of
border control, the reception of UNAM:s is a responsibility of the 16 German Lander, which,
on their part, delegate certain duties to districts (Landkreise), cities and local communities.
Depending on the Federal State in which an unaccompanied minor is apprehended, proce
dures can therefore differ substantially in relation, for example, to taking UNAMs into care
and finding accommodation for them (cf. Cremer 2007: 23). There can also be further differ
ences, depending on whether a minor is detected at one of Germany’s external borders or at
an airport, or is apprehended by the police within Germany, or initially remains undetected
and later, on a “voluntary” basis, applies to an authority or a facility for young persons.

In the following sections an attempt is made to identify and describe, despite regional
variations, the most prevalent procedures and practices in respect of the right of residence.

In order to enter the Federal Republic of Germany, itis a fundamental requirement
for underage nationals of third countries - just like their adult counterparts - to be in pos
session of a passport and, in many cases, a visa. The latter must be applied for at a German
diplomatic mission in the subject’s country of origin. Unaccompanied minors, however,
often do not have any opportunity to apply for a visa. In many countries of origin there is, by
reason of crises or acts of war, no functioning administrative framework capable of issuing
avalid passport, and the embassies of possible countries for flight are not always accessible
or within reach. There is also the additional problem that minors, by reason of their age and
their particular situation, do not generally fulfil the preconditions for the issuing of a visa
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(the reunification of a family, for example, or work or study). As a result, their entry into the
Federal Republic will generally take place on a legally irregular basis, either by air (most
frequently via the airport in Frankfurt am Main) or by land or sea. It is common for escape
agents (thatis, “people smugglers” or “human traffickers”) to be involved.®

If aminor who is travelling alone is not able to produce the requisite visa at the time
of his or her attempt to enter Germany, then the border authorities (the German Federal
Police) are entitled to refuse entry. In these cases, as a matter of principle, there will be no
notification of the locally responsible Youth Welfare Office. Likewise, the “third country
regulation” contained in the Asylum Procedure Act, which is aimed at preventing entry
into Germany from so-called safe third countries, will be applied to UNAMs. If it can be veri
fied thatlegally irregular migrants or asylum-seekers are attempting to enter Germany via
aneighbouring country, then they can be refused entry or forcibly returned to that country,
irrespective of their age.

In cases in which unaccompanied minors are discovered by the Federal Police after
they have already entered Germany without permission — and therefore can no longer be
refused entry at the border - then the Federal Police will, within the framework of their
competency, examine the possibility of terminating their residence - that is to say, of “re
turn after illegal entry”. Insofar as a return after illegal entry can be accomplished prompt
ly, the local Youth Welfare Office will as a rule not be informed. Insofar as detention is neces
sary for the purpose of ensuring the forced return after illegal entry, the Federal Police will
apply to the Court with local jurisdiction for this. In such applications the police will draw
attention to the fact that the person concerned is underage, and in such cases the court will
inform the locally responsible Youth Welfare Office.

In the event that a forced return after illegal entry does not appear to be adequate
or necessary, the minor is transferred to the relevant Foreigners’ Authority (Ausldnderbe
horde) or the responsible Youth Welfare Office (Jugendamt). In the event of the minor being
transferred to the Foreigners’ Authority, this authority must inform the Youth Welfare Of
fice. There are also some cases in which minors are handed over directly by the local or Fed
eral Police to residential, care or “clearing house” institutions. In such cases the institution
must inform the Youth Welfare Office and the Foreigners’ Authority.

Similarly to the procedure applicable to irregular entry by land, the so-called “airport
regulation” is also applied to minors. This requlation means that third-party nationals who
are attempting to enter the Federal Territory via an international airport, and who are ap
plying for asylum, have to pass through a fast-tracked asylum procedure in the transit area,

9 According to Daniela Duff, it can be assumed that around 90 percent of all UNAMs travel with the help of hu
man traffickers. This does not, however, always mean organised and criminal organisations, but can on occa
sion also include distant relatives or family acquaintances of the unaccompanied minor in question (cf. Duff
2008:102).
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and are accommodated there for the duration of this procedure.”’ If no application for asy
lum islodged, then as far as possible, entry into Germany will be refused. Children under
the age of 14 who are seeking asylum, however, should - as opposed to adults — be spared
the provisional accommodation within the transit area. In general, entry into Germany —
thatis, permission to leave the transit area — will be granted.

In order to be able to decide how to proceed in each individual instance, it is neces
sary to know, or to be able to ascertain, the age of the person attempting to enter Germany
on alegallyirregular basis. In practice, however, this often turns out to be problematic.
Persons who have entered illegally frequently carry no identity papers with them, and very
often, according to the Federal Police, make statements concerning their actual age that
are transparently untrue. Theoretically, in connection with a subject’s entry, itis possible
to determine a notional age, thus enabling the person in question to be taken into deten
tion in order to secure his or her forced return. According to § 49 of the Residence Act, the
obligation to provide information then rests upon the foreign national. This person has the
opportunity to cause further information to be obtained concerning the determination of
his or her age - for example, in the form of a radiological examination. The practical imple
mentation of this possibility is not, however, without controversy at the legal level, since
there are no legal bases for the notional assumption of a date of birth. Furthermore, judges
sometimes refuse applications to take unaccompanied minors into detention, and medical
examinations can turn out to be imprecise.

In order to increase the awareness and capabilities of its staff in terms of dealing with
unaccompanied minors, the Federal Police carries out centrally-organised seminars and
decentrally-organised vocational classes on potential challenges arising from the entry of
UNAMs into Germany.

There is, however, as far as the Federal Police or other relevant actors in Germany are
concerned, no strategic collaboration with authorities in migrants’ countries of origin, with

10 Inthe case of asylum-seekers who enter via an airport and who come from a secure country of origin or who
cannot identify themselves by means of a valid passport or substitute, it is possible to carry out the asylum
procedure even before the decision concerning the subject’s entry into Germany, in the transit area of the
airport. The significance of this requlation is that foreign nationals whose applications for asylum are seen
from the outset to be without any prospect of success can already be refused entry at this stage. They can then,
without delay, be returned to the country of their departure or their country of origin, with reference to the
duty on the part of the said country to accept the subject back. The asylum procedure, including the acceler
ated legal proceedings, must however be carried out within a period that will generally amount to 19 days.
Should this not be possible, the foreign national must be granted entry into the Federal Republic of Germany
for the purpose of the continued conduct of his or her asylum procedure. Asylum-seekers coming by air pre
dominantly make use of the airport in Frankfurt am Main. Because of this, the BAMF has established a perma
nently-manned branch office at this airport. In addition to Frankfurt, the airport procedure is also carried out
at the international airports of Munich, Diisseldorf, Hamburg and Berlin-Schonefeld. UNAMs in recent years,
however, have only been subjected to the airport procedure in Frankfurt and Diisseldorf. In Frankfurt, a total
of 321 UNAMs have passed through an airport procedure during the years 2004 to 2008. 147 of those UNAMSs
have subsequently been granted entry into Germany (cf. Deutscher Bundestag 2009b: 4).

According to the Residence Act, the operators of the airports are under an obligation to provide site quarters
on the airport for the accommodation of foreign nationals who are not in possession of the requisite passport
visa. This is up to the execution of the decision taken by the border police concerning the entry into Germany
of such individuals. These quarters must guarantee the separate accommodation of men and women, and
must also be suitable for families with children and for unaccompanied minors (cf. Bundesministerium des
Innern 2008: 144).



WORKING PAPER 26 - UNACCOMPANIED MINORS IN GERMANY

the explicit objective of guarding against the legally irregular immigration of unaccompa
nied minors to Germany - by using so-called “pre-embarcation controls” at airports in the
country of origin, for example. One main reason for this lack is the fact that unaccompanied
minors often come from politically unstable countries or crisis areas (e.g. Iraq, Afghanistan),
with which such a pre-emptive collaboration would be difficult or impossible.

There are no complete statistical records of the number of unaccompanied minors
who have, in recent years, been permitted or refused entry into the Federal Republic (cf.
Miiller 2000: 8-11). In particular, information is lacking concerning 16 and 17-year-olds. The
Federal Police only records its findings concerning unaccompanied minors who do not yet
have the capacity to act in procedures pertaining to the right of residence - that is, who are
under the age of 16.

Figures are, on the other hand, available in relation to unaccompanied minors under
the age of 16 who were detected at the borders of the Federal Republic during the years
2003 to 2008. These can be found in Table 1 below. There is no particular tendency that can
be recognised in the progress of the overall figure; the number of persons detected fluctu
ates at alow level - that s, at significantly below 200 unaccompanied minors per year.

Likewise, no clear tendency is apparent in respect of the most important entry routes
used by UNAMs entering by land. It is not, for example, possible to conclude that more UN-
AMs regularly come to the Federal Republic via the neighbouring countries to the East than
those who come via the neighbouring countries to the West or to the South. At some bor
ders, there were years during which few minors were apprehended or none at all, only for
the number to rise strikingly for other years. For example, while the border with Belgium
only saw a total of 11 UNAMs under the age of 16 detected during the years 2003 to 2006, the
number picked up in 2007 was 38, and in 2008, 31 persons.

Atany one point up to and including 2007, more than half of all detections of UNAMs
took place at the international airports of the Federal Republic. The year 2008, in which the
predominant number of detections of UNAMs took place atland borders, and for the first
time a significant number of unaccompanied minors were apprehended at seaports, repre
sents an exception so far.
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Table 1: Detection of unaccompanied minors under the age of 16 on
entering Germany during 2003 - 2008 (by border used).

Border to Year

2003 2004 2005 2006 2007 2008

Poland 3 5 2
Czech Republic 33 4 14 1 16 6
Denmark 1 16
Austria

France 10 4 9 6 2 4
Luxembourg 1

Belgium 10 1 38 31
Switzerland 1 1 2 1
Netherlands 7 8 5 3 8 14
Airports 101 95 104 65 72 74
Seaports 2 1 1 18
Total 162 118 136 76 143 174

Source: German Federal Police

Table 2 sets out, for each of the years 2003 to 2008, the ten respective principal coun
tries of origin of UNAMSs apprehended while entering Germany. The row labelled “All coun
tries of origin” covers all the countries of origin, not just the ten principal countries of origin
itemised individually. In 2007 and 2008, Afghanistan was the most frequent country of
origin, and Turkey for the years 2004 to 2006. In 2003, China was the most frequent. Further
important countries of origin, taking all the years together, were the Russian Federation,
Vietnam, Serbia (and Montenegro) and - with reservations — Nigeria. UNAMs from Iraq did
not make their appearance in significant numbers until 2008.

In addition, another factor that emerges from Table 2 is the number of UNAMs appre
hended who declared to the Federal Police their desire to lodge an application for asylum,
and what decision the Federal Police reached concerning how each respective person was
to be dealt with. The majority of “foreign nationals travelling alone” either could be handed
over to individuals collecting them, were entrusted to the custody of a Youth Welfare Of
fice, were refused entry directly on the border or were forcibly returned after illegal entry."
In 2007 and 2008, “Handed over to Youth Welfare Office” was the most common decision,
while in the years 2003 to 2006, the predominant decision was “Handed over to person col
lecting”.

11 Beingrefused entry (Zurtickweisung) means that a foreign national is refused entry on the border before
being able to enter German territory. Return after illegal entry (Zuriickschiebung), by contrast, is a measure
for terminating the subject’s residence, as is removal (Abschiebung) - in other words, return after illegal entry
presupposes that the subject’s entry into Germany has, initially, been successful. Unlike removal, however,
return after illegal entry is permitted only in the first six months following entry into Germany. Return after
illegal entry will, as a rule, be to the country via which entry took place, while removal will usually be to the
subject’s home country.



No record is kept by the Federal Police of unaccompanied minors broken down by
gender. In addition, minors who return voluntarily prior to a decision by the border author
ities concerning their entry are also not registered.

Table 2: Unaccompanied minors under the age of 16 apprehended while entering at the German bor
ders during 2003 - 2008 (divided according to the ten most important respective countries of
origin)

Decisions taken upon entry (at land and sea borders and airports,
2008 divided according to the 10 most important countries of origin)
Number Handed over Handed over

(asylum-seekers to person to Youth Welfare Refused Return after
Nationality among these) collecting Office entry illegal entry
Afghanistan 79 (25) 70 1 8
Iraq 11(3) O 2
Turkey 10(1) 8 1 1
Nigeria 7(6) 5 2
Somalia 6 (6) 6
Syria 5(4) 2 3
Brazil 4 4
China 4(2) 2 2
Guinea 4(4) 4
SriLanka 4(4) 4
All countries of origin 174 (67) 24 125 8 12

Decisions taken upon entry (at land and sea borders and airports,

2007 divided according to the 10 most important countries of origin)
Number Handed over Handed over

(asylum-seekers to person to Youth Welfare Refused Return after
Nationality among these) collecting Office entry illegal entry
Afghanistan 41 (7) 39 2
Vietnam 19(1) 4 8 7
China 9(2) 7 2
Turkey 8 6 2
Russian Federation 7 5 1
Eritrea 5(2) 1 2
Nigeria 4(1) 3 1
Thailand 4 3
Iraq 3(2) 2 1
Israel 3 3
All countries of origin 143 (25) 51 73 12
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Decisions taken upon entry (at land and sea borders and airports,

2006 divided according to the 10 most important countries of origin)
Number Handed over Handed over

(asylum-seekers to person to Youth Welfare Refused Return after
Nationality among these) collecting Office entry illegal entry
Turkey 17 14 3
Serbia and Montenegro 6 4 2
Vietnam 6 (4) 5
Brazil 5 1 1 2
China 5(2) 2 3
Russian Federation 4 4
Afghanistan 3(2) 2 1
D.R.Congo 3(3) 3
Ghana 2 2
India 2(1) 1 1
All countries of origin 76 (18) 35 21 11 3

Decisions taken upon entry (at land and sea borders and airports,

2005 divided according to the 10 most important countries of origin)
Number Handed over Handed over

(asylum-seekers to person to Youth Welfare Refused Return after
Nationality among these) collecting Office entry illegal entry
Turkey 41 (1) 40 1
Serbia and Montenegro 11 10 1
Russian Federation 10(2) 9 1
Vietnam 6 1 5
Belarus 6(5) 5 1
Ghana 5 5
Afghanistan 4(1) 2 2
Somalia 3(3) 3
South Africa 3 3
Algeria 2(1) 1 1
All countries of origin 136 (26) 88 28 4 16

Decisions taken upon entry (at land and sea borders and airports,

2004 divided according to the 10 most important countries of origin)
Number Handed over Handed over

(asylum-seekers to person to Youth Welfare Refused Return after
Nationality among these) collecting Office entry illegal entry
Turkey 32 30 2
Afghanistan 10(9) 1 9
Nigeria 9(4) 3 4 2
Somalia 9(9) 9
China 8(3) 1 5 2
Ethiopia 4(4) 4
D.R. Congo 4(4) 4
Dominican Republik 3 3
Ghana 3 3
SriLanka 3(2) 2 1

All countries of origin

118 (48) 59 50 7 2




Decisions taken upon entry (at land and sea borders and airports,

2003 divided according to the 10 most important countries of origin)
Number Handed over Handed over

(asylum-seekers to person to Youth Welfare Refused Return after
Nationality among these) collecting Office entry illegal entry
China 26 (3) 1 1 3 21
Russian Federation 20 20
Turkey 14 (2) 12 2
Afghanistan 13(12) 13
Serbia and Montenegro 11 9 2
Ethiopia 6(5) 1 5
Somalia 6 (6) 6
Vietnam 6 1 2
India 5(1) 1 4
Belarus 5 5
All countries of origin 162 (50) 68 55 7 32

Source: German Federal Police

Asregards unaccompanied minors who enter the Federal Republic in a legally irregu
lar manner, and who are therefore apprehended not on the border by the Federal Police but
by a Regional Police force once they are already inside Germany, there are no annual statis
tics available along the lines of Tables 1 and 2.

The sole indications are those that emerge from the answer of the Federal Govern
ment to a parliamentary enquiry of 20 September 2006. According to this, between 01 Octo
ber 2005 and 30 June 2006, a total of 75 unaccompanied minors were detected inside Ger
many. 41 of these were under the age of 16, 34 were aged 16 or 17. 16 of the UNAMs detected
were girls and 59 were boys (cf. Deutscher Bundestag 2006: 2).

The Police Crime Statistics (PKS) show that in 2007, a total 0f 1,550 foreign minors
were detected after having entered German territory on an irregular basis. Of those minors,
1,062 were boys and 488 were girls. The Statistics do not reveal, however, whether those
minors, or how many of them, were in company of their parents or legal representatives or

unaccompanied.

Unaccompanied minors who are not immediately refused entry or returned after
having entered Germany illegally, and who have within Germany no persons entitled to
have care and custody of them and no legal guardians, are, following their arrival and/or
their initial apprehension inside Germany, handed over to the respective Youth Welfare
Office (Jugendamt) with responsibility in that locality. If UNAMs themselves come forward
to the BAME, to a Foreigners’ Authority or to some other public institution, then this body
should notify the Youth Welfare Office.

The Youth Welfare Office is, according to § 42 of book VIII of the German Code of
Social Law (Sozialgesetzbuch VIII, SGB VIII), responsible for taking the children or youths
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concerned “into care”.”? This regulation is a short-term protective measure and includes the
authority to place a child or a young person provisionally in accommodation with a suit
able individual, in a suitable institution or in some other form of adequate accommodation.
Equally, “the appointment of a legal guardian or carer shall be arranged without delay”. For
these purposes, a Family Court or Guardianship Court must be applied to for a decision con
cerning custody of the child.®

Directly following the taking into care of the subject, a clarification or “clearing pro
cedure” is carried out. This is a matter of getting to the bottom of what circumstances have
led to the child being taken into care and to what extent youth welfare needs to be granted
-i.e. which potential measures would be in the interest of the respective unaccompanied
minor and/or which measures would endanger the best interests of the child (cf. Arbeit
erwohlfahrt 2008: 5). In the context of the “clearing process”, the structure of which can
vary in accordance with the Federal State and locality and which lasts a varying amount of
time', it is possible to undertake an assessment of age in the case of a young person whose
ageisunclear. In addition, further personal data, information concerning family members
in Germany, in Europe and in the subject’s home country and the reason for the migration
of the child and/or the young person are asked for and determined. The legal guardian
appointed by the court will decide, following an initial discussion with the young person,
whether an application for asylum should be lodged with the BAME."®

In some places in the Federal Republic, the clearing procedure is carried out directly
by the Youth Welfare Office, while in others it takes place in special “clearing houses”, in
which - at least provisionally - UNAMs are also able to find accommodation. These will
often be fixed communal homes with ten to 15 places and qualified specialist staff to look
after the children and youths. The clearing houses are intended to ensure suitable care and
accommodation for young persons, including their placement on language courses and in
schools. For a further clarification of the process of taking into care and the clearing proc
ess, Section 3.3 contains a more detailed description of a concrete case study from Nurem
berg.

The process of taking into care and the appointment of a legal guardian in accord
ance with § 42 SGB VIII was reformed with the coming into force of the Law for the Further
Development of Child and Youth Welfare (Gesetz zur Weiterentwicklung der Kinder- und
Jugendhilfe, KICK) on 1 October 2005. Whereas, according to the previous legal position, it

12 “The Youth Welfare Office is both entitled and obliged to take a child or a young person into its care if (...) a
foreign child or a foreign young person shall come to Germany unaccompanied and there shall be neither
persons entitled to care for the said child or young person nor legal guardians resident within the country.”

(§ 42, Paragraph 1of the SGB VIII)

13 This procedure is in accordance with Article 19 (1) of Council Directive 2003/9/EC of 27 January 2003, laying
down minimum standards for the reception of asylum-seekers within the Member States (the “Reception
Directive”).

14 The duration of the “clearing procedure” can range from a few days to three months.

15 The appointment of a legal guardian by a Guardianship Court [ Family court does not necessarily occur within
a certain timeframe. In some Lander, guardianship for unaccompanied minors is usually arranged within few
days. In other Federal States, where the appointment of a guardian can take longer, preliminary guardian
ship measures may be taken until a permanent solution is reached. According to the law, legal guardianship
for minors can be assigned to one person, several persons, Youth Welfare Offices or civil society associations.
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was only possible for unaccompanied minors to be taken into care if there was an individual
danger to the best interests of the child in question, under the new law (§ 42, Paragraph 1,
No. 3 of the SGB VIII) the unaccompanied entry into Germany of minors under the age of 18
isinitselflaid down as a criterion for taking into care. There is no longer any need for an ap
praisal of the individual danger; likewise, there is no differentiation between UNAMs under
the age of 16 and 16 and 17-year-olds. Instead, an unaccompanied minor under the age 0of 18
is, by definition, assumed to be in a situation that would trigger the process of taking into
care (cf. Deutscher Bundestag 2006: 1).

Several experts, however, make the criticism that on a Lander or local authority level,
the amended version of the SGB VIII is not sufficiently observed everywhere in relation to
UNAMs. Thus, the Federal Association for Unaccompanied Minor Refugees (B-UMF) com
plained in April 2008 that quite a few local authorities were not ordering that UNAMs who
are lodging an application for asylum be taken into care, on the grounds that under the Asy
lum Procedure Act (Asylverfahrensgesetz), unaccompanied minors have the legal capacity
to act (cf. Deutscher Bundestag 2008d: 4). Furthermore, the criticism has also been raised
that the Youth Welfare Offices were from time to time failing to take young persons under
the age of 16 into care and failing to appoint any legal guardians, not least for economic or
financial reasons (cf. Jockenhovel-Schiecke 2006: 87-4). In Cremer (2007) we read that the
Youth Welfare Offices and the official legal guardians of young persons do not always per
form their function of taking a subject into care in accordance with the SGB VIII, or dismiss
aneed for education on the part of minors, and thus also the need to accommodate them
under SGB VIII (cf. Cremer 2007: 23).

According to this, the legal capacity of 16 and 17-year-olds to act, as determined in the
Residence Act (Aufenthaltsgesetz) and the Asylum Procedure Act, is interpreted in such a
way that UNAMs within this age bracket who lodge an application for asylum can be placed
in accommodation for (adult) asylum-seekers and - as described in Section 3.5 - distributed
inside Germany, provided the Youth Welfare Office does not ascertain that there is any par
ticular need for youth welfare and does not order accormmodation in a youth welfare insti
tution. In the opinion of the Federal Government, this practice is not questionable, since §
42 of the SGB VIII does not constitute any exception to the regulations under the laws relat
ing to asylum and foreign nationals (cf. Deutscher Bundestag 2006: 2). Critics, however,
consider it to be unlawful to accord precedence in practice to the regulations of the Asylum
Procedure Act, in accordance with which foreign nationals who lodge an application for
asylum must live in an institution for reception of (adult) asylum-seekers that must be kept
inreadiness for this purpose by the respective Federal State, over the provisions of the SGB
VIII (cf. Cremer 2006: 68-69). Some problematic issues which have been raised by critics
can also be the result of the fact that the regulations concerning the taking into care on the
basis of § 42 of the SGB VIII are binding to the Youth Welfare Offices, while there is no legal
obligation for other institutions or authorities to report the arrival of an unaccompanied
minor in Germany to Youth Welfare Office officials.

In addition, there have been plenty of criticisms of the procedure for establishing the
age of UNAMs made by organisations giving assistance to refugees and experts (cf. Cremer
2007: 25). In cases in which unaccompanied minors do not state their age or are not able
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to prove it, or if the authorities have doubts about the asserted minority of a young person,
then employees of the local Youth Welfare Offices, of the clearing houses or even of the lo
cal Foreigners’ Authorities will perform an estimation of the age of the subject by means of
avisual inspection. In respect of this, the children and/or youths have the right to refute the
authorities’ estimation of their age by means of suitable documents or medical certificates.
There are, however, very few centralised records as regards whether, and to what extent,
any measures going beyond the visual inspection (such as X-ray examinations of the carpus
orvisual inspection of the teeth) are, in individual instances, set in motion. Such measures
are in principle possible in accordance with § 49, Paragraph 6 of the Residence Act. How
ever, they are considered by human rights organisations to be humiliating or an intrusion
upon the physical integrity of the children or youths (cf. Cremer 2007: 25).

If an application for asylum is lodged, either by the legal guardian or by the minor
himself or herself, generally following the end of the clearing procedure, the BAMF is re
sponsible for establishing the legal capacity to act (and thus also the age) of the minor in
question in respect of the asylum. In this case, a responsible official from the BAMF who
has been trained to deal with unaccompanied minors will perform an estimation of the
subject’s age. A second person must be called in for this. The BAMF will not itself cause any
medical certificates to be drawn up, but any documentation that is already available from
the Lander authorities should be included in the estimation process. Allowance is made
for the particular protection enjoyed by minors to the extent that in the event of any doubt
there will be a presumption in favour of the person concerned that this person has not yet
reached the age of 16. As a result, it should be assumed that the subject was born on the last
possible date (31.12.) of the presumed year of birth. If the responsible official comes to be
lieve that the young person has not yet reached the age 0f 16, the application for asylum by
the person concerned will be considered to be “provisionally invalid”, and the institution
for reception will be notified of the need for alegal guardian to be appointed. The applica
tion for asylum will not become valid until approved by the legal guardian.

Young persons who lodge an application for asylum are, from the age of 14, photo
graphed and fingerprinted by the BAME. If no application for asylum is lodged but a pro
cedure under the law relating to residence is carried out with a Foreigners’ Authority, then
this Authority must make sure that the subject is photographed and fingerprinted. In the
course of this procedure, the fingerprints of the minor in question will also be compared
with the “Eurodac Register” — thus making it possible to test whether the minor has already
lodged an application for asylum in any other Member State and - if applicable - can be
transferred to this Member State within the framework of the so-called “Dublin Procedure”.

Once the clearing procedure has been concluded, unaccompanied minors are found
accommodation with a suitable person, in an institution for children or young persons or
some other form of supervised accommodation. In some Federal States, there is regularly
the additional possibility of accommodation within institutions for reception designated
for adult asylum-seekers.!® Some of these reception centres have special areas or neighbour

16 Thisis permissible in accordance with Article 19 (2) of the “Reception Directive” (2003/9/EC).
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ing buildings intended to provide suitable accommodation and provisions for young per
sons. In the case of child refugees under the age of 14, accommodation with foster families is
also possible. These can include both relatives and other families who are given permission
by the legal guardian to take the child in.

The range of different forms of accommodation for UNAMs is broad, as is the range of
forms of social and educational care available. There are differences between the individual
Lander, but also within the Ldnder, districts (Landkreise) and towns.

During the course of this study, a residential care project for unaccompanied child
refugees in Nuremberg was visited. This institution, which is supported by a private asso
ciation under the umbrella of the Parity Welfare Association (Paritatischer Wohlfahrtsver
band), an association of social movements in Germany, provides care for unaccompanied
minors in accordance with § 42 of the SGB VIII and help with their upbringing and educa
tion in accordance with § 27 of the SGB VIII and § 34 of the SGB VIII (residential care). A
block of flats in East Nuremberg, which is run by the institution, offers facilities for up to 12
children, including single bedrooms, double bedrooms and recreation rooms.

Three of the 12 places are “clearing places” (see Section 3.2) for unaccompanied mi
nors. If an unaccompanied minor is apprehended in Nuremberg by the police, they will
take him or her either to the Municipal Child Welfare Centre or directly to the residential
care project for child refugees, which will then regulate the taking into care of the child.
With the help of an interpreter, a conversation for the purpose of admission will take place,
following which the Youth Welfare Office and the Foreigners’ Authority will be informed.
The child or young person will be allocated a room, issued with preliminary identification
by the residential project and then assigned to a German course that takes place on the
premises. In addition, the local Authority for Education will be informed so that the child’s
enrolment at school can be organised, and a health insurance certificate will be applied for.

Following this, an initial set of clothing and equipment is purchased for the child and
amedical examination of the child or young person is organised with the Health Authority
of the City of Nuremberg. In terms of the initial clothing and equipment, the Youth Welfare
Office reimburses 126 euros per UNAM for clothing, together with 52 euros for school sup
plies and 52 euros for a dictionary. Shortly after the beginning of the clearing procedure,

a detailed “clearing discussion” is held with the unaccompanied minor. This discussion
contains a total of 25 questions, touching on such matters as the subject’s language ability,
nationality, the existence and availability of personal documents such as a passport, rela
tives in the subject’s country of origin or in other countries, and the subject’s educational
attainments or school attendance. The results of this list of questions are communicated to
the Foreigners’ Authority, who will then in general decide on a suspension of removal and
issue an exceptional leave to remain (Duldung). Also included in the clearing procedure
are further discussions, the appointment of a legal guardian by the Youth Welfare Office,
further medical examinations by medical specialists and the clarification of the question of
whether an application for asylum is to be lodged with the BAME. A further important com
ponent of this process is establishing the need for education of the UNAMs.
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After approximately three months, the clearing procedure is concluded and evalu
ated. Depending on the individual requirement for youth welfare, the UNAM will then
move into a suitable institution or, if places are available, will remain in the residential care
project.

A social education worker looks after the residential facility around the clock, and the
young persons there receive comprehensive, need-oriented assistance, as well aslanguage
tuition and help with their homework. If necessary, psychosocial consultation, guidance
and therapy are on offer, as is advice on returning home. There are also leisure-time facili
ties available, and the association maintains contacts with local sports clubs. From 1994,
when the project was started, to February 2009, a total of 120 unaccompanied children and
youths have been admitted and looked after.

First and foremost, the educational work of the residential project focuses on mak
ing it possible for these children and youths to receive an education and to raise them to
be independent. Thanks to an arrangement with the Education Authority of the City of
Nuremberg, even minors who only have an exceptional leave to remain - that is to say, who
are under an obligation to leave the country - are able to go to school. Their education takes
place in transitional classes for migrant children initially, and then in regular classes.

For every unaccompanied minor who is given accommodation in this residence, the
Youth Welfare Office pays out a total of 88.16 euros per day to the project. This contribution
includes rent, labour costs, board and all other incidental costs. Each young person also
receives, depending on his or her age, pocket money ranging from 19 to 35 euros a month,
which are paid out via the residential project.

The costs reimbursed by the Youth Welfare Offices in respect of taking UNAMs into
care and of the clearing procedure vary significantly between the various Lédnder, and also
on a local basis, depending on the type, outfitting, location and intensity of the care in
volved. While the communal residence for child refugees in Nuremberg receives 88.16 eu
ros per young person, per day, the costs elsewhere are sometimes higher, sometimes lower.
The daily rate for the accommodation of an UNAM in a clearing house in Berlin, the “Ers
taufnahme-/Clearingstelle” (EAC), comes to 88.26 euros (as of 2004). In the “Valentin Senger
House” in Frankfurt am Main it comes to 161.20 euros, in the “Chevalier House” in Hallberg
moos near Munich 127.35 euros and in the “Saxony-Anhalt Clearing House” in Magdeburg
107.00 euros (cf. Riedelsheimer | Wiesinger 2004: 102-114). There are also further costs, such
as those for initial clothing, equipment and medical care.

In a printed paper issued by its House of Representatives, the Federal State of Berlin
declares that the expenses borne by the Federal State and the districts (Bezirke) of the City
of Berlin in 2006 in respect of the initial reception of UNAMSs and subsequent youth welfare
measures amount to 1,496,051.32 euros. That year saw the registration of 443 UNAMSs in
Berlin. This means expenses of approximately 3,377 euros per person per year, although it is
imperative to note that out of these 443 UNAMs, 208 UNAMs aged 16 and 17 are also includ
ed, who Berlin, according to its own statements, redistributed elsewhere within the Federal
Territory after a maximum of three days’ stay (cf. Abgeordnetenhaus Berlin 2007: 1-2).
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In principle, the procedure for the distribution of unaccompanied minors across the
individual Federal Lander is no different from the procedure that comes into effect with
adult asylum-seekers and “illegal” immigrants. If a foreign national inside Germany in
dicates that he or she is an asylum-seeker, or if he or she is residing “illegally” in Germany
and is then apprehended, he or she is first of all referred to the nearest initial reception
institution for asylum-seekers and accommodated there. With the help of the nationwide
systems of distribution known as “EASY” (Erstverteilung von Asylbegehrenden, distribution
of asylum-seekers) and “VilA” (Verteilung unerlaubt eingereister Auslénder, distribution of
persons having entered Germany illegally), the reception institution that will be responsi
ble for his or her accommodation is determined.” The person then moves to that institution
and, if applicable, lodges an application for asylum at a BAMF branch office in the vicinity
of the reception institution. In the event of an application for asylum, a check is run to es
tablish whether this is an initial application, a repeat application or a multiple application.
In addition, the subject is fingerprinted and photographed and his or her data is compared
with the Central Register of Foreign Nationals (AZR) and Eurodac. Asylum-seekers will then
be given a temporary residence permit, giving them a provisional right of residence up
to the conclusion of the asylum procedure. Initial questioning prior to the distribution or
transfer to a reception institution is carried out not by the BAMF, but by the regional author
ities (the police, or if applicable, Foreigners’ Authorities).

This procedure applies in principle to unaccompanied minors too, but with certain
restrictions. Whereas earlier, young persons under the age of 16 were exempted from this
distribution as a matter of principle, and remained within the Federal State in which they
had arrived or been apprehended, with only 16 and 17-year-old minors being distributed
via the EASY or VILA systemns (cf. Rauhut 2004: 13), the situation has been changed with the
coming into force of the above mentioned Law for the Further Development of Child and
Youth Welfare (KICK). All young persons under the age of 18 must now be taken into care
and allocated a legal guardian once they have been detected inside Germany. While there
is a consensus in respect of minors under the age 0f 16 (these are, as earlier, not distributed),
the various Lander construe the instructions in the KICK in relation to 16 and 17-year-olds in
differing ways. Whereas some are of the opinion that the distribution of UNAMs is now no
longer possible as a matter of principle, because the young persons must be taken into care
by a Youth Welfare Office without delay, others assume that distribution remains possible
provided the subject is taken into care without delay after being sent to the Federal State of
destination. Some Lander reach their decision as to whether distribution is conceivable or
notin the light of the personality of each respective young person, while others refrain from

17 The distribution of subjects through the EASY system in accordance with a specific distribution key (§ 45 of
the Asylum Procedure Act) is intended to bring about an equalisation of the burden between the Federal
Lander. The introduction of this so-called “Kénigstein Key” produces definite quotas for distribution and
reception. The calculation of the key is carried out annually by the Office of the Joint Science Conference in
Germany. The basis for the “Kénigstein Key” for the financial year 2007 was the tax revenue for the year 2005
and population size for 2005. Data inputting into the system is carried out by the respective initial reception
institutions for asylum-seekers of the individual Ldnder. Apart from those in Bavaria and Lower Saxony (each
of which has 2 initial reception centres), only one initial reception centre is provided for each Federal Land.
No personal data are recorded in EASY and VilA - just the country of origin, the number of persons, the gen-
der and family ties of each respective asylum-seeker applying or foreign national who has entered the coun
try without permission.
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distributing underage girls, instead distributing only male minors. The central question

as to whether a distribution via the EASY or VILA systems remains legitimate following the
coming into force of the KICK has been the subject of many discussions among the Federal
Lénder. The principal factor that has prevented any agreement being reached to date is the
expenses associated with the reception, accommodation and upkeep of UNAMs, together
with the fact thatin recent years, some Lander have taken in a comparatively large number
of UNAMs, while others have taken on relatively few.

In respect of the differing practices among the Federal States, non-governmental
organisations speak of an “area of conflict” between the duty to take minors into care on
the one hand and the provisions of the laws relating to asylum and foreign nationals on the
other, which indicate that minors have the legal capacity to act from the age of 16 onwards
and can thus be distributed across the country (cf. Fliichtlingsrat Berlin 2008). There is also
some controversy about how Article 30 (4) (2) of the “Qualification Directive” (2004/83/EC),
according to which any changes of the residence of unaccompanied minors “shall be lim
ited to a minimum?”, should be interpreted. According the Federal Government, a one-time
change of residence is consistent with the Directive.

As Table 3 shows, the distribution of UNAM asylum applicants under the age of 16
was uneven in 2007, because as a rule, these minors are not redistributed across the various
Lander. It should however be noted that figures concerning applications for asylum by UN-
AMs aged 16 and 17 are not available for that year.

The Federal State that saw the largest number of applications for asylum being
lodged by UNAMs up to and including the age of 15 was Hesse (56 applications for asylum),
followed by Bavaria (27) and North Rhine-Westphalia (24). The position of Hesse as the most
important destination among the Federal States is due in part to the fact that the interna
tional airport of Frankfurt am Main, an important point of entry, is located there. Within
the group of UNAMs up to the age of 15, the largest group is the 15-year-olds (104 persons).
In 2007, more than half of all applications for asylum by UNAMSs under the age of 16 were
lodged by 15-year-olds.



Table 3: Unaccompanied underage applicants making first-time applications for asylum in 2007,
divided according to age (leaving out 16 and 17-year-olds) and their distribution amongst
the Lander

Federal State Total number of Age in years

persons
0-13 14 15

Baden-Wirttemberg 7 - 1 6
Bavaria 27 5 7 15
Berlin 19 4 3 12
Brandenburg 9 1 5 3
Bremen 11 - 3 8
Hamburg 11 1 5 5
Hesse 56 9 8 39

Mecklenburg-Western Pomerania = = = -

Lower Saxony 3 1 2 -
North Rhine-Westphalia 24 13 3 8
Rhineland-Palatinate 5 2 - 3
Saarland 2 - - 2
Saxony 2 - 1 1
Saxony-Anhalt 1 - 1 -
Schleswig-Holstein 2 - 1 1
Thuringia 1 = = 1
Total 180 36 40 104

Source: BAMF

Problems that can occur in connection with the entry into Germany, application for
asylum and residence of unaccompanied minors - and, if applicable, methods for resolving
these problems - are discussed on a quarterly basis at meetings between the BAMF and the
Federal Association for Unaccompanied Minor Refugees (B-UMF). The B-UMF sees itself as
a “lobby for unaccompanied young refugees”, and campaigns for better care for these mi
nors. Representatives from the BAMF regularly attend seminars and conferences organised
by the B-UMEF, taking an active role in the projects and workshops on offer there. Further
more, in the recent past, the BAMF has engaged employees from the B-UMF as instructors in
asylum-related professional training activities.

In the context of the airport procedure, non-governmental organisations are in
volved in dealing with unaccompanied minors only in certain cases. At Frankfurt Airport,
the international airport through which the largest number of unaccompanied minors
enters Germany, a station of the Social Services of the Church (Kirchlicher Sozialdienst, KSD)
operates, providing assistance for asylum-seekers with a range of differing forms of help
and advice. In political terms, the KSD, which is supported by the German Caritas Associa
tion (Caritasverband) and the Regional Evangelical Association (Evangelischer Regionalver
band), is campaigning for the airport procedure not to be used for persons aged under 18.
At Disseldorf International Airport, minors are, if necessary, cared for by a local evangelical
advisory service for refugees.
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In addition, non-governmental organisations are also involved in the reception of
unaccompanied minors locally in German cities and communities. Residential homes for
young foreign nationals are frequently operated by such organisations as the Workers’
Welfare Association (Arbeiterwohlfahrt), the Caritas Association, the Charitable Organisa
tion of the Protestant Church (Diakonisches Werk), or by non-profit organisations belong
ing to one of the charitable umbrella associations.

The International Organisation for Migration (IOM) is involved in the organisation of
the voluntary return of unaccompanied minors via the REAG and GARP programines (see
Section 5.1).

In respect of the reception of unaccompanied minors and their status, a distinction
must be drawn between children and young persons who apply for asylum and those who
do not. Whereas earlier, an application for asylum with the BAMF was considered the only
way to obtain a provisional right of residence in Germany (for the duration of the asylum
procedure), these days social services and non-governmental organisations who concern
themselves with unaccompanied minors sometimes advise against an application for asy
lum because minors often have difficulty asserting reasons for asylum or putting them for
ward in a comprehensible manner. Likewise, bearing in mind the best interests of the child,
the BAMF too proceeds on the assumption that it can make sense in many cases to spare
minors the stressful situation of an asylum procedure that may possibly be unsuccessful.
Even without making an application for asylum, minors can attempt to claim a prohibition
on deportation and thus - provisionally at least - to remain in Germany. In such a case, the
responsible body is not the BAMF but the relevant Foreigners’ Authority. In Nuremberg,
where the situation was examined somewhat more closely as a case study, the Foreigners’
Authority, following a consultation with the institution where the “clearing procedure” is
carried out, generally issues minors with an exceptional leave to remain (Duldung) even
before a decision is taken as to whether an application for asylum will be lodged or an appli
cation made to the Foreigners’ Authority for protection from deportation.

The aim of this chapter is to provide a description of both the asylum procedure and
the procedure relating to the right of residence, together with their respective particular
featuresin respect of unaccompanied minors.

By now, policies in Germany relating to asylum and refugees, and thus also how unac
companied minors are dealt with, have come under the influence of European legislation.
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Following the coming into force on 1January 2005 of the German Immigration Act (Zuwan
derungsgesetz), which already introduced striking changes in the consideration to be given
to non-governmental parties involved in persecution when examining the recognition of
refugees, the implementation of Council Directive 2004/83/EC of 29 April 2004 (the “Quali
fication Directive”) into national law marked a significant step in the direction of a common
asylum system in Europe. Furthermore, the recognition of an entitlement to asylum under
national law and protection granted to a refugee as envisaged by the Geneva Convention
on Refugees were broughtinto line with each other in respect of their consequences in
terms of the subject’s status and right of residence. Both methods of granting protection
have in common that political persecution must be present. The scope of application for
protection for refugees is, however, expanded. It is now possible for the preconditions for
this to be fulfilled even if a claim for (national) asylum is, despite the presence of impending
political persecution, rejected — because, for example, the subject has entered Germany via
asecure third-party state or is in some other manner safe from persecution. Likewise, the
regulation dealing with persecution by non-governmental parties or for religious reasons is
more comprehensive (see 4.1.3). Alongside recognition of an entitlement to asylum and the
awarding of protection as a refugee, it is also possible that nationals of third countries are
given the opportunity to gain legitimate residence in Germany under the umbrella of “sub
sidiary protection” (for details, see Sections 4.1.3 and 4.2).

In respect of the protection of unaccompanied minors, Article 17 (6) of Council Direc
tive 2005/85/EC of 1 December 2005 (the “Procedure Directive”) contains a catalogue of
measures to be taken (“Guarantees for unaccompanied minors”), designed to ensure that
the Member States, when dealing with asylum applications, take into consideration the
particular requirements of unaccompanied underage refugees and the best interests of the
child. The provisions of the Directive relate, inter alia, to the nomination of a legal repre
sentative, to the duty of the relevant asylum authorities to make sure that the interviewing
of the minor is carried out by public servants who are familiar with the particular require
ments of minors, and to the possibility of causing medical examinations to be carried out
for the purposes of determining the age of the minors concerned.'® German law complies
with these specifications by means of regulations contained in the Asylum Procedure Act
(Asylverfahrensgesetz), the Residence Act (Aufenthaltsgesetz), the Code of Social Law (SGB
VIII) and the practices of the BAMF of providing further training for officials responsible for
dealing with asylum, making them “asylum officials with special responsibilities” in terms
of dealing with UNAMSs and of permitting the attendance of legal guardians at asylum hear
ings for unaccompanied minors.

According to Article 17 (1) (a) of the Procedure Directive, the Member States should,
as soon as possible, take measures to ensure that a guardian is appointed to represent and
assist the unaccompanied minor with respect to the examination of his or her application
for asylum. German law complies with this requirement by determining that in respect of
asylum-seekers who have not yet reached the age 0f 16, a legal guardian must be appointed

18 Cf. Article 17 of Council Directive 2005/85/EC of 1 December 2005 on minimum standards on procedures in
Member States for granting and withdrawing refugee status.
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whose responsibilities include dealing with the proceedings necessary for the implementa
tion of the asylum procedure.

According to § 42 of the SGB VIII, a legal guardian must also be appointed for 16 and
17-year-old UNAMs. As already mentioned in the introduction, however, Article 17 (3) of
the Procedure Directive makes it permissible — to the extent that 16 and 17-year-olds can be
considered to have the legal capacity to act in asylum procedures - to depart from the guar
antees for unaccompanied minors contained in the Directive.’® Germany is thus in a posi
tion toretain the regulation contained in § 12, Paragraph 1 of the Asylum Procedure Act, the
existence of which predates the coming into force of the EU Directive in question. This requ
lation defines the beginning of the legal capacity to act of a minor as coming at the time of
the completion of his or her 16th year of life, irrespective of whether a legal guardian has
been appointed or not. This applies not only to the asylum procedure, but also to any possi
ble administrative proceedings in relation to the right of residence implemented with local
Foreigners’ Authorities (§ 80, Paragraph 1 of the Residence Act).

During the course of the asylum procedure, the existence of political persecution, the
requirements for the granting of protection as a refugee and the existence of any prohibi
tions on deportation will be examined. For these purposes, the BAMF will clarify the circum
stances and collect the necessary evidence.

According to Article 16 a, Paragraph 1 of the German Basic Constitutional Law, victims
of political persecution are entitled in the Federal Republic of Germany to be recognised
as persons entitled to asylum. The definition and construction of this fundamental right
are subject solely to the legislation and judicature of the Federal Republic of Germany; the
regulations in the Qualification Directive have no applicability here.

The existence of the requirements for recognition as a refugee is examined in accord
ance with § 3, Paragraph 1 of the Asylum Procedure Act, on the basis of § 60, Paragraph 1
of the Residence Act. This regulation replaced § 51, Paragraph 1 of the German Aliens Act
(Ausldandergesetz), which had previously been applicable, in 2005. However, as before, the
regulation describes the domestic norm for the implementation of the Geneva Convention
on Refugees - butnow, its construction is oriented towards the Qualification Directive.

Ifitis not possible for a subject to be recognised as a political refugee in accordance
with Article 16 a, Paragraph 1 of the Basic Constitutional Law or as a refugee in accordance
with the Geneva Convention on Refugees, it is still possible for a prohibition on deportation
to arise out of the fact that in the destination country of a deportation, the party concerned
comes under the threat of serious harm or other serious dangers to freedom, life and limb
as defined under national law. Protection from these dangers is designated as subsidiary
protection. The requirements for this are regulated in German law in § 60, Paragraphs 2, 3,

19 “Member States may, in accordance with the laws and regulations in force on 1 December 2005, also refrain
from appointing a representative where the unaccompanied minor is 16 years old or older, unless he/she is
unable to pursue his/her application without a representative.”
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5,7, Clause1and Paragraph 7, Clause 2 of the Residence Act. Under European law, they are
derived from Article 15 of the Qualification Directive.

According to § 13 of the Asylum Procedure Act, every application for asylum also con
tains, by implication, a request that a check be run for protection as a refugee in accordance
with the Geneva Convention on Refugees and/or any existing prohibitions on deportation
in accordance with § 60, Paragraphs 2 to 7 of the Residence Act. Therefore, during any asy
lum procedure, a check is automatically run on whether the asylum-seeker will be receiv
ing a provisional right of residence even if the application for asylum (or refugee status) is
turned down (protection from deportation).

When an unaccompanied minor lodges an application for asylum, either in person
or through his or her legal guardian, first of all a written application has to be presented to
the BAME. The BAMF will then start by checking, in the context of the “Dublin Procedure”,
whether Germany or another member state is responsible for examining the application for
asylum.

The “Dublin Procedure” is a procedure that has been integrated into the national asy
lum procedure for the purpose of determining the country that is responsible for examin
ing an application for asylum. It is also performed in the case of underage asylum-seekers.
The basis for this is Council Regulation (EC) No. 343/2003 of 18 February 2003 (the “Dublin II
Regulation”). It came into force on 17 March 2003, and is a directly enforceable law within
the Member States. The Regulation is intended to guarantee that an asylum procedure will
be carried out for each asylum-seeker in one of the Member States, while simultaneously
avoiding the implementation of more than one asylum procedure within the territories
covered by the Dublin I Regulation. Before the substance of an application for asylum
lodged in Germany - and this also includes repeat applications - clarification in accordance
with the Dublin IT Regulation is needed as to whether or not any criteria are present for the
responsibility of another Member State. These criteria are described in Articles 6 to 14 and
have to be applied in a specific order.

First of all, the Member States have to examine whether the applicant is an unac
companied minor. An unaccompanied minor as defined in the Dublin Il Regulation is an
unmarried person aged under 18 who either enters a Member State without being accom
panied by aresponsible adult, or is left without such accompaniment following his or her
entry. Asregards the examination of applications for asylum lodged by unaccompanied
minors, responsibility rests with the Member State in which a member of the family (father,
mother or legal guardian) is staying legitimately, provided that a transfer of the minor to
this person would be in the interests of the minor. The inverse is also true: Germany can
be under an obligation to take on a UNAM from another Member State if a member of the
family is staying here legitimately. If no member of the family is present within the territo
ries covered by the Dublin Il Regulation, then responsibility rests with the Member State in
which the initial application for asylum was lodged.

In the case of all decisions that affect minors, particular attention should be paid to
the best interests of the child. In March 2007, the internal BAMF instructions on asylum un

a
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der the heading “Minors within the Dublin Procedure” (Minderjihrige im Dublinverfahren)
were updated in order to raise the awareness and sensitivity of the officials responsible for
the asylum process in respect of minors, and in particular those who already have the legal
capacity to actin proceedings.

If, following the Dublin examination, it is confirmed that responsibility rests with Ger
many, then the BAMF will, within the framework of the asylum procedure, arrange an inter
view of the applicant in a relevant branch office of the Federal Office. The BAMF has 22 such
branch offices across Germany in which applications for asylum can be examined. They
specialise in specific countries of origin. In each branch office, “asylum officials with special
responsibilities” have been appointed, each with special training in dealing with unaccom
panied underage applicants for asylum (see Section 3.2). This puts Germany in compliance
with Article 17 (4) (a) of the Procedure Directive, which dictates that Member States must
ensure that the personal interview of an unaccompanied underage applicant for asylum is
conducted by a person who has the necessary knowledge of the special needs of minors.

The functions of this asylum official with special responsibilities include providing
information to his or her colleagues and superiors in the respective branch office, advising
colleagues in difficult individual cases, interviewing unaccompanied underage applicants
for asylum and handling their cases. The training for employees whose special function is
dealing with unaccompanied minors includes, among others, the following elements:

Culture-specific knowledge;

Identifying minors who are under extreme strain;

The possible consequences of traumatic experiences upon minors;
Structuring the interview in a manner suitable for children and/or youths;
The interview situation from a medical perspective.

Interviews with underage applicants for asylum are conducted in a less formal man
ner than those involving adult asylum-seekers, and the responsible officials are obliged to
be particularly sensitive and responsive to the specific needs of minors. The guarantees for
minors contained in the Procedure Directive are further complied with by the BAMF to the
extent that the legal guardian of the minor is given the opportunity to be present at the in
terview despite the legal capacity to act of 16 and 17-year-olds. Likewise, the decisions of the
BAMEF are delivered not only to the minors themselves but also to the legal guardians. In the
event of any doubts concerning the age of an unaccompanied applicant for asylumn, the asy
lum officials with special responsibilities may undertake an assessment of the subject’s age
(see 3.2). This will be carried out in accordance with Article 17 (5) of the Procedure Directive.

In respect of the examination of reasons for asylum (Article 16 a of the Basic Consti
tutional Law), protection as a refugee (§ 60, Paragraph 1 of the Residence Act) and prohibi
tions on deportation (§ 60, Paragraphs 2, 3, 5 and 7 of the Residence Act), the same criteria
and requirements apply to unaccompanied minors as apply to adult applicants. Of particu
lar significance in respect of underage refugees, however, is the prohibition on deporta
tion in accordance with § 60, Paragraph 7 of the Residence Act if they have no relatives in
their home country to care for them, or if, in the event of their returning, there is cause for



concern that because of the lack of suitable protective institutions (orphanages, charitable
institutions etc.), the subject will be running the risk of starvation or of a life at the margin of
existence, leading to extreme danger to life and limb.

Table 4 contains information concerning the ten principal countries of origin of un
accompanied minors having applied for asylum in 2008. 2008 was the first year in which all
UNAMSs seeking asylum - that is, including 16 and 17-year-olds — were recorded on a statisti
callevel. Far and away the largest group of UNAMs in 2008 came from Iraq (228), followed
by Vietnam (68) and Afghanistan (61). Overall, a total of 763 UNAMs lodged applications for
asylum in Germany. Out of these, 324 were younger than 16, and 439 were 16 or 17 years old.

Table 4: Unaccompanied underage applicants making first-time applications for asylum in 2008
(the ten most important countries of origin)

Country of origin Number of UNAM Number of UNAM Total number of
applicants applicants unaccompanied
for asylum up to and for asylum underage

including the age of 15 aged 16 and 17 asylum-seekers
Iraq 93 135 228
Vietnam 8 60 68
Afghanistan 27 34 61
Guinea 29 19 48
Ethiopia 18 18 36
Eritrea 15 8 23
India 8 12 20
Russian Federation 5 13 18
Algeria 6 11 17
SriLanka 11 5 16
Total (all countries of origin) 324 439 763

Source: BAMF

Table 5 provides an overview of the number of applications for asylum lodged by UN-
AMs during the years 2001 to 2008. When analysing this table, it should be borne in mind
that up to and including 2007, only unaccompanied minors up to the age of 15 were re
corded separately in the asylum statistics. It is true that the annual asylum statistics kept by
the BAMF up to and including 2007 also contain the number of applicants aged 16 and 17 for
eachrespective year; however, they do not shed any light on how many 16 and 17-year-olds
came into Germany unaccompanied or in the company of parents or other legal guardians.

Itis however discernible that the number of applications for asylum from unaccom
panied minors up to and including the age of 15 has been declining year by year since 2004.
Sharp downturns have been documented - by almost 50 percent, for example, between
2004 and 2005. Not until 2008 was an increase registered once more. In this respect, the
changes in the numbers of applications for asylum from UNAMs correspond to the general
tendency in the numbers of applications for asylum in Germany. A virtually unbroken de
cline has been observed since 1993, which can be attributed to such factors as changes to



44

WORKING PAPER 26 - UNACCOMPANIED MINORS IN GERMANY

the laws relating to aliens and asylum-seekers in 1993, the stabilisation of the countries in
Eastern Europe, the end of the warfare in the former Yugoslavia or political reforms in Tur
key (cf. Bundesministerium des Innern | BAMF 2008: 99-100). Likewise, the enlargement of
the EU and the accompanying eastward displacement of the external border of the EU will
also have played their part.

Table 5: Unaccompanied underage applicants making first-time applications
for asylum in 2001 - 2008 (all countries of origin)

Year UNAM applicants UNAM applicants Total number
for asylum up to for asylum of UNAM
and including the aged 16 and 17 applicants

age of 15 for asylum

2001 1,075

2002 873

2003 977

2004 636

2005 331

2006 186

2007 180

2008 324 439 763

Source: BAMF

Table 6 shows how the number of applications for asylum by unaccompanied minors
has developed during the years from 2002 - 2008, itemised according to the ten most im

portant countries of origin for each year, the gender of the applicants and age groups (0-13
and 14 -15).

Itis discernible here that for almost every country of origin, the number of male asy
lum-seekers is significantly higher than the number of female ones. Ethiopia, however, con
stitutes a striking exception. During each of the years from 2002 to 2008, significantly more
unaccompanied girls from Ethiopia lodged applications for asylum than boys. Girls coming
from this country to Germany frequently assert that they have been under threat of, or have
already suffered, gender-specific forms of persecution such as female genital mutilation.

In the case of other African countries of origin (Eritrea, Kenya, Nigeria, Somalia,
Guinea, the Democratic Republic of Congo, Sierra Leone, Tanzania, Uganda), and in that of
Serbia, Georgia and China, there are individual years in which a marginally higher number
of girls as compared with boys can be discerned. Caution should, however, be exercised in
evaluating the significance of this, because — as mentioned already - the statistics presented
here do not include any unaccompanied asylum-seekers aged 16 or 17.

It also becomes clear that the age group of 14 and 15-year-olds is significantly more
strongly represented than the group of 0 to 13-year-olds. The sole exception to this is the
year 2003, when girls aged 0 to 13 outnumbered girls aged 14 or 15.



Table 6: Unaccompanied underage applicants making first-time applications for asylum up to and
including those aged 15 (by most important countries of origin, age groups and gender) in
2002 - 2008 (in reverse chronological order)

Unaccompanied underage applicants for asylum in 2008

Total female male
Country of origin 0-13 14-15 0-13 14-15
Iraq 93 14 13 61
Guinea 29 1 4 3 21
Afghanistan 27 2 - 7 18
Ethiopia 18 4 11 1 2
Eritrea 15 1 6 2 6
Somalia 11 - 3 2 6
SriLanka 11 - 1 7 3
India 8 - - 2 6
Iran 8 1 1 2 4
Vietnam 8 2 2 1 3
Total (all countries of origin) 324 32 60 55 177

Unaccompanied underage applicants for asylum in 2007

Total female male
Country of origin 0-13 14-15 0-13 14-15
Iraq 23 - 1 5 17
Ethiopia 17 - 15 1 1
Eritrea 14 = 8 2 4
Guinea 11 - 1 1 9
Afghanistan 9 = = 2 7
Lebanon 9 3 - 1 5
Pakistan 7 = = - 7
Russian Federation 6 2 - 1 3
Serbia 6 3 1 1 1
SriLanka 6 1 2 1 2
Total (all countries of origin) 180 14 45 22 929

Unaccompanied underage applicants for asylum in 2006

Total female male
Country of origin 0-13 14-15 0-13 14-15
Ethiopia 22 1 18 - 3
Vietnam 20 1 8 3 8
Afghanistan 15 3 1 6 5
Pakistan 13 5 3 4 1
Guinea 11 - 7 2 2
Iraq 11 1 3 - 7
Cambodia 8 1 2 2 3
Eritrea 7 = 3 1 3
Céte d’'lvoire 5 - 1 - 4
Russian Federation 5 = 1 1 3
Total (all countries of origin) 186 18 67 27 74
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Unaccompanied underage applicants for asylum in 2005

Total female male
Country of origin 0-13 14-15 0-13 14-15
Vietnam 91 17 12 13 49
Eritrea 28 6 13 3 6
Ethiopia 27 4 17 3 3
Afghanistan 19 2 2 6 g
Iran 14 2 2 - 10
Iraq 11 = 2 1 8
Guinea 10 1 4 - 5
Somalia 9 2 2 3 2
India 7 - - 1 6
Angola 6 1 2 1 2
Total (all countries of origin) 331 40 78 44 169

Unaccompanied underage applicants for asylum in 2004

Total female male
Country of origin 0-13 14-15 0-13 14-15
Vietnam 152 15 50 23 64
Ethiopia 53 8 31 3 11
Turkey 31 6 5 8 12
Eritrea 28 4 8 10 6
Afghanistan 23 2 5 2 14
Russian Federation 22 2 2 1 17
China 20 1 5 3 11
Nigeria 20 1 8 3 8
India 19 - 1 3 15
Pakistan 18 2 3 2 11
Total (all countries of origin) 636 67 172 95 302

Unaccompanied underage applicants for asylum in 2003

Total female male
Country of origin 0-13 14-15 0-13 14-15
Vietnam 154 21 47 31 55
Serbia and Montenegro 93 46 3 41 3
Turkey 83 30 7 25 21
Iraq 64 11 8 25 20
Afghanistan 48 5 3 14 26
Angola 45 8 7 6 24
Russian Federation 43 9 2 19 13
Syria 36 7 6 19 4
Ethiopia 35 6 17 1 11
Eritrea 28 3 8 3 14

Total (all countries of origin) 977 197 156 261 363




Unaccompanied underage applicants for asylum in 2002

Total female male

Country of origin 0-13 14-15 0-13 14-15

Afghanistan 138 13 9 35 81
Vietnam 83 13 24 18 28
Angola 76 21 21 13 21
Ethiopia 57 1 38 1 17
Iraq 55 4 4 9 38
Turkey 46 5 7 9 25
India 37 - - 1 36
Syria 29 8 7 6 8
Iran 27 4 7 8 8
China 24 3 7 4 10
Total (all countries of origin) 873 117 196 146 414

Source: BAMF

From the statistics relating to the decisions taken by the BAMF (see Tables 7 and 8), it
emerges that unaccompanied minors are only recognised as being entitled to asylum in ac
cordance with Article 16 a, Paragraph 1 of the Basic Constitutional Law in few individual in
stances. As already described in Chapter 2, they only rarely fulfil the criteria that constitute
political persecution. And if they do, but have entered the country via a secure third-party
state, their entitlement to asylum fails on account of the so-called “third country regula
tion” (Article 16 a, Paragraph 2, Clause 1 of the Basic Constitutional Law, § 26 a of the Asylum
Procedure Act - see Chapter 3.1). What is, therefore, more frequent is the granting of protec
tion as a refugee in accordance with § 60, Paragraph 1 of the Residence Act. Likewise, prohi
bitions on deportation in accordance with § 60, Paragraphs 2, 3, 5 or 7 of the Residence Act
(subsidiary protection) are established more frequently.

Between 2002 and 2008, the number of rejections outweighed the number of deci
sions taken in favour of protection as a refugee or subsidiary protection. As of late, however,
the number of instances of protection (“protection rate”) granted to unaccompanied un
derage asylum-seekers has increased noticeably. Whereas in 2002, only 3.5 percent of all
unaccompanied underage applicants for asylum under the age of 16 were recognised as
being entitled to asylum or were accorded protection from deportation or prohibitions on
deportation, in 2006 the number of instances of protection reached 13.3 percent; in 2007 it
was 10 percent, and in 2008 the protection rate even climbed as high as 51 percent. Taking
into account all UNAMSs - that is to say, including 16 and 17-year-olds - the protection rate
in 2008 was 43.3 percent. It should however be borne in mind that even a rejection by the
BAMEF does not inevitably lead to the actual termination of the residence within Germany
of an unaccompanied minor. Even after a rejection, the relevant Foreigners’ Authority can
decide that there are obstacles to removal and, if appropriate, issue an exceptional leave to
remain.

It should be kept in mind, when interpreting Tables 7 and 8, that the figures in the
column “First-time applications for asylum” are not directly related with the figures in the
column “Number of decisions”. The column “First-time applications for asylum” contains
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the total figure of first-time applications for asylum lodged by UNAMs from a given country
of origin during a given year. Under “Number of decisions”, on the other hand, the number
of decisions taken in relation to a particular country of origin is set out. These decisions
may also relate to applications for asylum lodged in an earlier year. For this reason, it is pos
sible for the number of decisions taken in relation to a particular country of origin and in

a particular year to be higher than the number of first-time applications for asylum in that
particular year.

Table 7 describes all the decisions taken by the Federal Office in the year 2008 in re
spect of UNAMs, and therefore includes data relating to 16 and 17-year-olds. Three persons
were recognised in 2008 as being entitled to asylum on the basis of the German Basic Con
stitutional Law, two of these being from the Russian Federation. It is, however, also interest
ing to discover that an overwhelming majority of the unaccompanied underage asylum
seekers from Iraq were awarded refugee status. Only seven out of the 91 UNAMs from Iraq
were rejected. In respect of Vietnam as a country of origin, on the other hand, it will be seen
that rejections were significantly in the majority.

Table 7: Decisions concerning first-time applications for asylum by unaccompanied underage appli
cants (including 16 and 17-year-olds) shown by principal countries of origin, weighted in ac
cordance with the number of decisions per principal country of origin (2008)

Decisions concerning first-time applications by unaccompanied minors in 2008

Country of origin First-time Number Recognitionin Protection as Subsidiary Rejec Formally
applications of accordance with refugeesin protectionin tions  settled*
forasylum decisions Art.16 aofthe GG  accordance accordance

and family asylum with § 60, with § 60, Para.
Para.1ofthe 2,3,5o0r7ofthe

AufenthG AufenthG
Iraq 228 91 - 82 - 7 2
Vietnam 68 55 - - - 54 1
Guinea 48 16 - - 2 14 -
Ethipoia 36 15 - 6 - 9 -
Afghanistan 61 8 - 4 2 1 1
Russian Federation 18 7 2 1 - 3 1
Eritrea 23 5 - - 3 2 -
India 20 5 - - - 4 1
SriLanka 16 4 - 1 - - 3
Algeria 17 4 - - 1 3 -
All countries of origin 763 268 3 104 9 132 20

Source: BAMF

*“Formal settlement” can mean that an application for asylum has been withdrawn by the applicant, or it
can mean that the applicant did not co-operate with the procedure - for example, by “disappearing”.

Table 8 contains the decisions taken during the years 2002 to 2007 in respect of ap
plications for asylum by UNAMSs up to and including the age of 15, because - as already men
tioned - 16 and 17-year-olds UNAMs were not recorded as such prior to 2008. For the better
understanding of these tables, it should also be borne in mind that the legal basis for the
granting of protection from deportation (the establishment of refugee status) and for the
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determination of prohibitions on deportation (subsidiary protection) changed in the year
2005 with the coming into force of the Immigration Act and the accompanying abolition
of the Aliens’ Act. Up to 2004, protection against deportation was accorded on the basis of §
51, Paragraph 1of the Aliens’ Act, but since 2005 it has been determined in accordance with
§ 60, Paragraph 1 of the Residence Act.?° Up to 2004, prohibitions on deportation in accord
ance with § 60, Paragraphs 2, 3, 5 and 7 of the Residence Act were established under the
name of so-called “obstacles to deportation” in accordance with § 53 of the Aliens’ Act.

Countries of origin represented particularly strongly in the years dealt with in this
table — given the overall significant downward tendency — were Vietnam, Iraq, Ethiopia,
Afghanistan and Turkey. Up to 2005, Turkey was always one of the ten principal countries
of origin. In 2003, more than ten percent of the applicants for asylum coming from Turkey
were recognised as entitled to asylum.

There was also a strong downward tendency in the number of decisions taken in
respect of applications for asylum from UNAMSs coming from Vietnam. In 2003, decisions
were taken concerning 168 applications for asylum from UNAMs coming from that country,
while in 2007 Vietnam was no longer represented among the ten principal countries of ori
gin. The protection rate was very low in respect of Vietnamese UNAMSs during all the years
from 2002 to 2007. Out of a total of 498 decisions concerning applications for asylum from
Vietnamese UNAMs, 475 were rejected or formally settled. 23 UNAMs from Vietnam were
accorded a prohibition on deportation. The requirements for the establishment of refugee
status in accordance with § 3, Paragraphs 4 and 1 of the Asylum Procedure Act in conjunc
tion with § 60, Paragraph 1 of the Residence Act, or for recognition as a person entitled to
asylum in accordance with Art. 16 a, Paragraph 1 of the Basic Constitutional Act, were not
established in a single case. The number of instances of protection granted to UNAMs from
Ethiopia and Eritrea was also very low.

20 Therevision of § 60, Paragraph 1of the Residence Act meant the full adoption of the conception of the refu
gee in accordance with the Convention and Protocol relating to the Status of Refugees of 28 July 1951 (the
Geneva Convention on Refugees), to which the Qualification Directive (2004/83/EC) also refers. The presence
of therelevant requirements will accordingly lead to the establishment of refugee status in accordance with §
3, Paragraphs 4 and 1 of the Asylum Procedure Act, the results of which in terms of the right of residence have
been put on a par with those of the entitlement to asylum (cf. § 25, Paragraphs1and 2, and § 26, Paragraph 3
of the Residence Act).
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Table 8: Decisions concerning first-time applications for asylum by unaccompanied underage ap
plicants (leaving out 16 and 17-year-olds) shown by principal countries of origin, weighted in
accordance with the number of decisions per principal country of origin (2002 - 2007)

Decisions concerning first-time applications by unaccompanied minors in 2007

Country of origin First-time Number  Recognitionin Protection as Subsidiary Rejec Formally
appli of accordance with refugeesin protectionin tions settled
cations decisions Art.16 aof the accordancewith accordance with
for GG and family §60,Para.1of §60,Para.2,3,5,7
asylum asylum the AufenthG of the AufenthG
Ethiopia 17 14 2 2 - 12 2
Afghanistan 9 10 - - 7 2 1
Iraq 23 9 - 3 - 6 -
Guinea 11 8 - 1 - 7 -
Eritrea 14 4 - - = 4 -
Russian Federation 6 3 - - - 3 -
Serbia 6 3 - - - 1 2
SriLanka 6 2 1 - - - 1
Lebanon g 1 - - - - 1
Pakistan 7 1 = = - 1 -
All countries of origin 180 111 1 7 10 80 13
Decisions concerning first-time applications by unaccompanied minors in 2006
Country of origin First-time Number  Recognitionin Protection as Subsidiary Rejec Formally
appli of accordance with refugeesin protectionin tions settled
cations decisions  Art.16 a of the accordancewith  accordance with
for GG and family §60,Para.1of §60,Para.2,3,5,7
asylum asylum the AufenthG of the AufenthG
Ethiopia 22 17 - - - 17 -
Vietnam 20 14 = = 1 6 7
Pakistan 13 14 - - - 14 -
Afghanistan 15 13 - 1 7 4 1
Eritrea 7 11 - - 1 10 -
Syria 4 7 - - 3 4 -
Somalia 5 6 - 2 1 2 1
Iraq 1 6 - = s 5 1
Codte d’lvoire 5 5 - - - 5 -
Guinea 11 5 = = = 4 1
All countries of origin 186 157 - 5 16 119 17




Country of origin

Decisions concerning first-time applications by unaccompanied minors in 2005

First-time Number

Recognitionin

Protection as

Subsidiary

Rejec Formally

appli of accordance with refugeesin protectionin tions settled
cations decisions  Art.16 a of the accordance with  accordance with
for GGand family  §60, Para.1ofthe §60,Para.2,3,5,7

asylum asylum AufenthG of the AufenthG
Vietnam 91 91 = = = 39 52
Eritrea 28 26 = 1 = 24 1
Russian Federation 6 14 = 2 1 8 3
Ethiopia 27 14 - - - 14 -
Afghanistan 19 14 - - 2 10 2
Guinea 10 13 - - - 12 1
Turkey 6 12 1 1 - 10 -
Iraq 11 10 - - - 9 1
Iran 14 10 1 - - 9 -
Somalia 9 8 - - 4 4 -
All countries of origin 331 319 2 4 12 225 76

Country of origin

Decisions concerning first-time applications by unaccompanied minors in 2004

First-time Number

Recognitionin

Protection as

Subsidiary

Rejec Formally

appli of accordance with refugeesin protectionin tions settled
cations decisions  Art.16 a of the accordance with  accordance with
for GGandfamily  §60,Para.1ofthe §60,Para.2,3,5,7

asylum asylum AufenthG of the AufenthG
Vietnam 152 157 - - 20 137 -
Afghanistan 23 58 - - 12 43 3
Ethiopia 53 42 - - 4 38 -
Turkey 31 40 5 - - 34 1
Iraq 9 29 = = 1 27 1
Serbia and Montenegro 15 27 - - 1 25 1
Eritrea 28 24 = = 5 18 1
Angola 14 22 - 1 3 18 -
Pakistan 18 20 2 - - 18 -
China 20 20 - - - 19 1
All countries of origin 636 690 12 2 64 593 19

Decisions concerning first-time applications by unaccompanied minors in 2003

Country of origin First-time Number  Recognitionin Protection as Subsidiary Rejec- Formally

appli of accordance with refugeesin protectionin tions settled

cations decisions Art.16 a of the accordance with  accordance with

for GGandfamily  §60,Para.1ofthe §60,Para.2,3,5,7

asylum asylum AufenthG of the AufenthG
Afghanistan 48 242 - 2 24 203 13
Vietnam 154 168 - - 2 160 6
Turkey 83 93 10 2 2 74 5
Serbia and Montenegro 93 92 - - - 89 3
Angola 45 92 - 1 30 60 1
Ethiopia 35 69 - - 14 54 1
Iraq 64 47 - 3 2 39 3
Syria 36 46 6 - - 39 1
Iran 24 39 4 3 - 30 2
China 21 36 1 - 1 34 -
All countries of origin 977 1.367 22 12 102 1.174 57
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Decisions concerning first-time applications by unaccompanied minors in 2002

Country of origin First-time Number  Recognitionin Protection as Subsidiary Rejec Formally
appli of accordance with refugeesin protectionin tions settled
cations decisions  Art.16 a of the accordance with  accordance with
for GG and family §60, Para.1ofthe §60,Para.2,3,5,7
asylum asylum AufenthG of the AufenthG
Vietnam 83 68 - - - 66 2
Serbia and Montenegro 21 54 - - 1 52 1
Syria 29 44 - - 1 42 1
Iraq 55 37 1 3 1 31 1
Turkey 46 32 4 7 - 21
Angola 76 30 - - 12 15 3
Ethiopia 57 22 - - 11 10 1
China 24 16 - - - 14 2
Guinea 16 13 - - - 13
Russian Federation 20 11 - - 1 10
All countries of origin 873 518 7 12 44 425 30

Source: BAMF

In the case of unaccompanied minors who do notlodge any application for asylum,
therelevant Foreigners’ Authority is responsible for checking whether the requirements
have been met for a prohibition on deportation in accordance with § 60, Paragraphs 2 to
5 or 7 of the Residence Act (an “isolated application” in the sense of § 60, Paragraphs 2to 5
or 7 of the Residence Act). However, the decision of the Foreigners’ Authority concerning
the existence of a prohibition on deportation in accordance with § 60, Paragraph 2 to 5 or
7 of the Residence Act may, in accordance with § 72, Paragraph 2 of the Residence Act, only
be taken after the prior involvement of the BAME. This ensures that the particular expert
knowledge of the Federal Office in respect of the circumstances in the respective countries
of origin isintegrated into the decision. The opinion of the Federal Office, as forwarded to
the Foreigners’ Authority, is an internal administrative matter and cannot be challenged on
its own.

Sometimes, unaccompanied minors who have been apprehended in Germany are is
sued with an exceptional leave to remain by a Foreigners’ Authority, pending such time as it
may be decided, in the course of the clearing procedure, whether an application for asylum
isto belodged or whether an application for a prohibition on deportation to the Foreigners’
Authority shall be filed.

Like adult migrants from third countries, unaccompanied minors require a residence
title in order to stay within the Federal Territory (a visa, residence permit or settlement per
mit). The stay in Germany will also be legitimate if permitted for the purpose of carrying out
an asylum procedure (“permission to reside”). Without any residence title or permission to
reside, nationals of third-party countries are under an obligation to leave the country.

In accordance with § 55 of the Asylum Procedure Act, a foreign national who is seek
ing asylum will, for the purpose of the carrying out of the asylum procedure, receive a per
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mission to reside (Aufenthaltsgestattung). He or she will then be subject to the associated
legal restrictions, such as to reside in the district of the Foreigners’ Authority where the
reception centre responsible for receiving the foreigner is located (cf. § 56 of the Asylum
Procedure Act).

In the case of an incontrovertible recognition as a person entitled to asylum, the for
eign national must be issued with a residence permit (Aufenthaltserlaubnis) in accordance
with § 25, Paragraph 1 of the Residence Act. This also applies in the case of an incontrovert
ible awarding of refugee status in accordance with § 25, Paragraph 2 of the Residence Act.

A foreign national who has for three years been in possession of a residence permit
in accordance with § 25, Paragraph 1or 2 of the Residence Act must be issued with a settle
ment permit (Niederlassungserlaubnis) if the BAMF has advised that the requirements for
arevocation or withdrawal of the decision under asylum law have not been met (§ 26, Para
graph 3 of the Residence Act). A settlement permit gives the subject the right to stay in the
Federal Republic on a permanent basis.

If a prohibition on deportation prevails in accordance with § 60, Paragraph 2, 3, 5 or
7 of the Residence Act, the foreign national will be issued with a residence permit for the
purposes of subsidiary protection (Aufenthaltserlaubnis zum subsididren Schutz accord
ing to § 25, Paragraph 3 of the Residence Act).?!

If, following the rejection of the application for asylum, there are any obstacles in
law or in fact standing in the way of the subject’s departure, and it cannot be expected that
these obstacles will cease to apply within the foreseeable future, and these obstacles have
not been caused by the foreign national himself or herself, then it is likewise possible for
aresidence permit to be issued; if, however, the termination of the subject’s residence has

21 Inrespect of prohibitions on deportation (i.e. subsidiary protection), a distinction needs to be drawn between
the granting of protection on the basis of European law and the granting of protection on the basis of nation
allaw. The granting of protection on the basis of European law covers the regulations contained in the Resi
dence Act carrying Article 15 of Council Directive 2004/83/EC (the “Qualification Directive”) over into German
law, namely: § 60, Paragraph 2 (Article 15, letter b), § 60, Paragraph 3 (Article 15, letter a) and § 60, Paragraph
7, Clause 2 (Article 15, letter c), to the extent the prohibition on deportation is one related to the subject’s
country of origin. Nationally-based prohibitions on deportation, on the other hand, include § 60, Paragraph 5
and Paragraph 7, Clause 1of the Residence Act, and in addition also § 60, Paragraphs 2, 3 and 7, Clause 2 of the
Residence Act, if the prohibition on deportation is related not to the subject’s country of origin, but to a third
party state.

If the requirements of § 60, Paragraphs 2, 3 or 7, Clause 2 of the Residence Act have been fulfilled, then the
person concerned will as a matter of principle be entitled to have a residence permit issued in accordance
with § 25, Paragraph 3, Clause 1 of the Residence Act. The provisions of the Directive do not allow any margin
of discretion in terms of the issuing of the entitlement to remain. In the event of a nationally-based prohibi
tion on deportation, on the other hand, itis only, in accordance with § 25, Paragraph 3 of the Residence Act, a
general rule (“should”) that the residence permit will be issued. Because of these further legal consequences,
prohibitions on deportation on the basis of European law must always be given priority over nationally-based
subsidiary protection in terms of the checking process.

In both instances, however, the residence permit may not be issued if one of the criteria for exclusion in ac
cordance with § 25, Paragraph 3, Clause 2, letters a) to d) of the Residence Act has been fulfilled. On the other
hand, the criteria for exclusion contained in § 25, Paragraph 3, Clause 2, Alternatives 1and 2 of the Residence
Act (if it is possible and reasonable to expect the subject to leave Germany for another country, or if the sub
jecthas repeatedly and grossly contravened his or her obligations to co-operate) may only be applied in the
case of a prohibition on deportation on the basis of national law and not in the case of one on the basis of
European law, because the Directive does not evisage any criteria for exclusion of this kind.
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been suspended for eighteen months, then the residence permit must be issued (§ 25, Para
graph 5 of the Residence Act).

If a foreign national has been in possession of a residence permit in accordance with
§ 25, Paragraphs 3 or 5 of the Residence Act for a period of seven years, then it is possible,
under certain conditions, for a settlement permit to be issued, with the time of the sub
ject’s residence during the asylum procedure being counted as a part of this period (§ 26,
Paragraph 4 of the Residence Act). Children who have entered Germany prior to their 18th
birthday can, on a discretionary basis, be given the opportunity in accordance with § 26,
Paragraph 4, Clause 4 in conjunction with § 35 of the Residence Act to have their residence
firmed up under the same conditions as apply in respect of children who are in possession
of aresidence permit for the purposes of family reunification.

If an entitlement to remain is notissued in accordance with the above, then it is still
possible for a temporary suspension of removal to take place by means of the issuing of an
exceptional leave to remain, the so-called “Duldung”. (§ 60a, Paragraph 2 of the Resi
dence Act). Itis very frequent in Germany for individuals to have the status of such an ex
ceptional leave to remain, including among unaccompanied minors. Since in past years the
majority of unaccompanied underage applicants for asylum have been rejected, but depar
ture from Germany is only enforced in instances in which it is possible to be certain that the
minor in question will be looked after in his or her country of origin, many rejected UNAMSs
remain in Germany at least until they attain majority, and are given an exceptional leave to
remain. In accordance with § 25, Paragraph 5 of the Residence Act, a foreign national who
is subject to an enforceable obligation to leave the country should, however, be issued with
aresidence permit if his or her departure is, for reasons in law or in fact, impossible and it
cannot be expected that the obstacles to his or her departure will cease to apply within the
foreseeable future.

As compared with aresidence permit or a settlement permit, the status of an ex
ceptional leave to remain constitutes a considerable worsening in the legal situation of a
minor. An exceptional leave to remain is issued for a period lasting six months at the most,
and then extended if applicable. In respect of minors, in addition to the mental strain oc
casioned by the uncertainty of this legal status, the Duldung also has the disadvantage that
- depending on the respective Federal State — access to any training or study position may
be refused.

In the procedure dealing with the right of residence, that is when no application for
asylum is lodged, the following legal foundations for securing the residence of UNAMSs
within the Federal Territory come into consideration.

Subsidiary protection (§ 25, Paragraph 3 of the Residence Act):
Independently of any asylum procedure, it is also possible for obstacles to deporta

22 Thisis, however, only possible if the foreign national is prevented from departing through no fault of his or
her own.
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tion to be asserted with the Foreigners’ Authority in accordance with § 60, Paragraphs 2, 3,
5 and 7 of the Residence Act. If the Foreigners’ Authority, which has to involve the BAMF in
its examination of potential obstacles to deportation (cf. § 72, Paragraph 2 of the Residence
Act), establishes that such obstacles are present, then the minor in question will receive a
residence permit. As regards differences in respect of the granting of subsidiary protection
on the basis of European law and on the basis of national guidelines, see footnote no. 26.

Urgent humanitarian or personal reasons (§ 25, Paragraph 4 of the Residence

Act):

For unaccompanied minors, § 25, Paragraph 4 of the Residence Act can provide the
possibility of provisional extension of their residence. Here, a distinction must be drawn
between two categories of cases:

Clause 1: A foreign national who is subject to an obligation to leave the country that
is not enforceable may, for the purposes of a temporary stay, be issued with a residence per
mit, so long as pressing humanitarian or personal reasons or substantial public interests
demand that he or she remain further within the Federal Territory on a provisional basis.

Factors that may be considered as pressing personal reasons include the perform
ance of an operation that is not guaranteed in the subject’s country of origin, the temporary
care of a severely ill member of the family or the conclusion of schooling or of a vocational
training. For unaccompanied minors, this provision can be of especial relevance in the case
of the conclusion of schooling or of a vocational training, which is typical of the very age
group into which UNAMs fall.

Clause 2: Aresidence permit can, notwithstanding § 8, Paragraphs1and 2 of the Resi
dence Act, be extended if, by reason of particular circumstances in the individual case, leav
ing the Federal Territory would constitute an exceptional hardship for the foreign national.

Here, the law is offering the possibility of an extension in cases in which a legitimate
residence is already in progress and leaving the Federal Territory would constitute an ex
ceptional hardship for the foreign national. This is a self-contained possibility of extension;
itisindependent of the conditions in Clause 1.

Obstacles in law or in fact to departure (§ 25, Paragraph 5 of the Residence Act):

A foreign national who is subject to an enforceable obligation to leave the country
can be issued with a residence permit if his or her departure is impossible for reasons in law
orin factand it cannot be expected that the obstacles to his or her departure will cease to
apply within the foreseeable future (§ 25, Paragraph 5, Clause 1 of the Residence Act). The
concept of “departure” includes here both enforced and voluntary return. The term “obsta
cles to departure in law” should be considered to include domestic obstacles to departure
within Germany to the extent that these have not already been covered by Paragraph 3,
such as serious illness or pregnancy. Reasons in fact would include being incapable of trav
elling, lack of a passport or interrupted transport communications. If the removal has been
suspended for 18 months, the Foreigners’ Authority should issue a residence permit. This is,
however, only allowed if the foreign national is prevented from departing through no fault
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of his or her own. The foreign national will be deemed to be at fault if, for example, he or
she makes false statements concerning his or her identity or nationality, or does not make
areasonable effort to eliminate the obstacles to deportation (§ 25, Paragraph 5, Clauses 2, 3
and 4 of the Residence Act).

“Grandfather clause” (§ 23, Paragraph 1, Clause 1in conjunction with § 104a,

Paragraph 2, Clause 2 of the Residence Act, so-called Altfallregelung):

In the context of the German Directives Implementation Act (Gesetz zur Umsetzung
aufenthalts- und asylrechtlicher Richtlinien der Européischen Union) of 19 August 2007, the
legislature created a limited “grandfather clause” for migrants who have been staying in
Germany for several years, who have only been in possession of an exceptional leave to re
main (Duldung), and who have performed certain endeavours related to integration. In the
context of this regulation, foreign nationals who, on 1 July 2007, have legally, on humanitar
ian grounds, resided within the Federal Territory as unaccompanied minors for at least six
years without interruption, and in the case of whom it appears to be a certainty that they
are, by reason of their education and circumstances to date, integrating into the German so
ciety, receive aresidence permit limited in duration up to 31 December 2009. An extension
beyond this point is possible if the means of subsistence appear to be secured for the future
on a predominantly independent basis. By way of derogation from this rule, an extension of
the residence permit can also be possible if the individual concerned is taking partin train
ing in arecognised trade or in government-sponsored pre-vocational training measures.

Integrated children who have reached their 14th birthday by 01 July 2007 can receive
an independent right of residence if their personal care is secured and their parents, who
do not fulfil the requirements for the grandfather clause, leave the Federal Territory (§ 23,
Paragraph 1, Clause 1in conjunction with § 104b of the Residence Act).

In addition to the grandfather clause of the Residence Act, in November 2006, the
Conference of Ministers of the Interior of the Federal Government and the Federal States
enacted a “Right of Residence Regulation” (Bleiberecht), the validity of which at times ran
parallel to the grandfather clause. Because of these two regulations, according to the Fed
eral Government, there have since 17 November 2006 been a total of 55,358 cases in which
individuals previously in possession of an exceptional leave to remain were granted a right
of residence. These also included 81 unaccompanied minors, although no precise data have
been provided by the State of North Rhine-Westphalia (cf. Deutscher Bundestag 2008 a: 4).
On the key date of 31 December 2008, according to the Central Register of Foreign Nation-
als, a total of 181 persons were living inside the Federal Territory who were in possession of a
residence permit issued to them on the basis of the grandfather clause for unaccompanied
minors - thatis to say, in accordance with § 23, Paragraph 1, Clause 1in conjunction with §
104a, Paragraph 2, Clause 2 of the Residence Act. The majority of these minors had come to
Germany from Afghanistan and Turkey (cf. Deutscher Bundestag 2009a: 11).

Issuing of an indefinite settlement permit (§ 26, Paragraph 4 of the Residence

Act):

If aforeign national has for seven years been in possession of a residence permitin
accordance with the above-named regulations, he or she may, under certain conditions, be
issued with a settlement permit (§ 26, Paragraph 4 of the Residence Act).
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In the absence of any entitlement to remain being issued, then the removal of a for
eign national, as already described under 4.2.1, may be temporarily suspended by the issu
ing of an exceptional leave to remain (§ 60a, Paragraph 2 of the Residence Act).

If an unaccompanied minor enters Germany, it must be considered likely that the
presence of family members or relatives was a significant criterion in the selection of the
destination country. This does not, however, mean that the family members or relatives
must inevitably be in Germany. It is also possible for a minor to be travelling through Ger
many on his or her way to a different destination country, but to be apprehended by the
German authorities in the process. For this reason, it will need to be clarified as a part of the
clearing procedure whether family members or other (possible) legal guardians are present
inside Germany or some other European country. If applicable, a reunification of the family
should be organised. Likewise, the “Reception Directive” (2003/9/EC) requires, in Article 19
(3), that the Member States endeavour, in the interests of the well-being of the unaccompa
nied minor, “to trace the members of his or her family as soon as possible”.

If family members are residing in Germany, then the authorities must make it pos
sible for the minor to establish contact with them, if the minor desires to do so. Within the
context of the clearing procedure, it must then be examined whether any of these family
members are in a position to ensure the care of this young person. Relatives or in-laws up to
the third degree (e.g. grandparents, aunts, uncles or brothers and sisters) will not require
any care permit from the Youth Welfare Office if they want to take these minors in to live
with them. In general, in such cases a reassignment of the minor will be appropriate (cf.
Riedelsheimer [ Wiesinger 2004: 72).

Likewise, when obtaining clarification concerning the possibility of a family reuni
fication outside Germany, the question of the ultimate destination country of the minor
is the key issue. It can happen that children have been separated from their parents whilst
fleeing, and that these are now residing in another (European) country to which they have
fled. Under the Dublin Il Regulation, an unaccompanied minor who is apprehended in
Germany but who has relatives residing legally (e.g. as recognised refugees) in another EU
country is guaranteed an examination of his or her application for asylum by that country.®
Article 15 (1) of the Regulation also contains a “humanitarian clause”. In accordance with
this, “any Member State, even where it is not responsible under the criteria set out in this
Regulation, may bring together family members, as well as other dependent relatives, on
humanitarian grounds based in particular on family or cultural considerations”. In Article
15 (3), the Regulation states:

23 “Where the applicant for asylum is an unaccompanied minor, the Member State responsible for examining
the application shall be that where a member of his or her family is legally present, provided that this is in the
bestinterest of the minor. In the absence of a family member, the Member State responsible for examining
the application shall be that where the minor has lodged his or her application for asylum.” (Article 6 of the
Dublin Il Regulation)
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“If the asylum seeker is an unaccompanied minor who has a relative or relatives in
another Member State who can take care of him or her, Member States shall if possible unite
the minor with his or her relative or relatives, unless this is not in the best interests of the
minor.”

In legal terms, therefore, there is no reason not to attempt to give unaccompanied
minors the opportunity to establish contact with any family members who may be living in
another Dublin country (the EU Member States, along with Norway, Iceland and Switzer
land).

In addition to the reunification of a family within Germany or other EU or Dublin
countries, there is also, under certain circumstances, the possibility of unaccompanied
minors being followed from third countries by family members. In accordance with § 36,
Paragraph1of the Residence Act, the parents of an underage foreign national - even if
these parents do not have an independent means of securing their livelihood or adequate
living quarters — must be granted a residence permit, so long as there is no parent already
resident within Germany who is entitled to have the care and custody of the minor in ques
tion. This is only possible, however, under the condition that this minor is in possession of a
residence permit or a settlement permit, either as a person entitled to asylum or by reason
of his or her status as refugee. Equally, other members of the minor’s family can be issued
with a residence permit for the purposes of family reunification, provided this is necessary
for the “avoidance of exceptional hardship”. The term “exceptional hardship” should in this
context be taken to mean that the child living in Germany is in need of particular care by
reason of illness, for example, and that the child’s own parents are not available for this pur
pose. These provisions put the Federal Republic in compliance with the EU Directive on the
Reunification of Families.?*

However, since possession of an exceptional leave to remain (Duldung) does not en
title the subject to be followed by members of his or her family, the number of parents or
other relatives following unaccompanied minors to Germany from third countries is very
low. According to the Central Register of Foreign Nationals (AZR), in the year 2007 no more
than nine foreign minors were followed by a parent to Germany (cf. Bundesministerium des
Innern | Bundesamt fiir Migration und Fliichtlinge 2008: 261). It is not, however, possible to
learn from the AZR to what extent these were minors who had entered Germany unaccom
panied or children and/or youths who had come to Germany with a parent, but who had
perhaps lost these at a later pointin time.

Several organisations represented in Germany can be helpful in establishing the
whereabouts of the parents or other family members of an unaccompanied minor, such as
the tracing service of the German Red Cross, the international social services of the German
Association for Public and Private Welfare (Deutscher Verein fiir 6ffentliche und private
Fiirsorge), or the regional office of the UNHCR in Germany (cf. Arbeiterwohlfahrt 2008: 24).

24 Council Directive 2003/86/EC of 22 September 2003, on the right to family reunification.



WORKING PAPER 26 - UNACCOMPANIED MINORS IN GERMANY

According to the Resolution of the Council of the European Union of 1997 concern
ing unaccompanied minors, which has been implemented in Germany, underage asylum
seekers participate in the entire social infrastructure. However, the nature and scope of the
maintenance and medical benefits available to unaccompanied minors differ, depending
on whether the minors in each individual instance receive child and youth welfare benefits
in accordance with book VIII of the German Code of Social Law (SGB VIII), benefits in ac
cordance with the Asylum Seekers Benefits Act (Asylbewerberleistungsgesetz, AsylbLG) or
benefits in accordance with both legal bases.

In the Federal Republic, social benefits for third country nationals are, as a matter of
principle, dependent on the status of the individual concerned as regards the right of resi
dence. In this respect — with exceptions - the same rules apply to minors as apply to adults.

A third country national who is applying for asylum is permitted to reside within the
Federal Territory for the purposes of carrying-out an asylum procedure. This involves social
benefits in accordance with the AsylbLG, which includes food (provided mostly by means
of benefits in kind or shopping vouchers), primary health care and accommodation. In the
event of the individual being recognised as a person entitled to asylum or awarded refugee
status in accordance with § 60, Paragraph 1of the Residence Act, there will be an entitle
ment to identical treatment to that accorded to a German national in respect of public wel
fare and thus social benefits. This means an entitlement to such services as social welfare
benefit, child-raising benefit, child allowance, training grants, basic social provisions for
those seeking work, family benefit or indeed maintenance advances for single mothers
or fathers.? Likewise, in the case of prohibitions on deportation in accordance with § 60,
Paragraphs 2, 3, 5 or 7 of the Residence Act (subsidiary protection), provided the remaining
eligibility criteria are satisfied, child allowance, child-raising benefit, training grants or
family benefit may be drawn. For the rest, social benefits for persons entitled to subsidiary
protection apply in accordance with the legal bases named in each individual case and with
the respective eligibility criteria fulfilled by the foreign national.

If, for humanitarian reasons or by reason of departure being impossible for reasons
that are not the responsibility of the foreign national in question, a residence permit is is
sued, then benefits will be granted in accordance with the AsylbLG. After the benefits in
question have been drawn for 48 months, Book XII of the Code of Social Law (SBG XII) should
be applied, which allows for significantly more comprehensive social benefits. If, on the
other hand, the foreign national is responsible for the fact that his or her departure is im
possible, an exceptional leave to remain will be issued. In this case, he or she will be entitled
to benefits in accordance with the AsylbLG, but only to the limited extent “that this shall, in
the individual instance and according to all the circumstances, be irrefutably necessary” (cf.
§ 1a of the AsylbLG).

25 Asageneral rule, however, in order for these benefits to be drawn, further eligibility criteria - each tied to the
respective benefit - will have to be fulfilled in addition to the presence of a residence permit or a settlement
permit.
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In the case of in-patient help, such as full-time care in accordance with the SGB VIII,
the AsylbLG will not be applicable. The welfare expenses associated with the subject’s main
tenance and accommodation will then be covered by the per diem charge of the respective
medical institution. In general, unaccompanied minors have unrestricted access to medical
care up to their 16th birthday.

Unaccompanied minor asylum-seekers aged 16 and 17 are frequently housed in ac
commodation centres for asylum-seekers, and are then entitled to benefits in accordance
with the AsylbLG. In these centres, in respect of such standard benefits as nutrition, accom
modation, heating, clothing, health care and personal hygiene, household consumer goods
and durables and - if possible - clothing too, it is compulsory for the principle of benefits in
kind to be applied. The extent of the benefits in kind is at least 25% below regular social se
curity benefits as defined in Book II of the Code of Social Law. In addition to benefits in kind,
each month, persons aged 14 and over will receive the sum 0f 40.90 euros as a financial
contribution to help cover their personal requirements in everyday life — a form of “pocket
money”.

If they are accommodated outside accommodation centres — in clearing houses, for
example, or in youth welfare institutions - there can, insofar as this is necessary, be a de
parture from the principle of giving priority to providing benefits in kind; this would mean
that the benefits are provided in the form of vouchers or cash. In particular, further benefits
may, in individual instances, be provided to cover the particular needs of children - for in
stance, in such matters as nutrition, clothing, toys or materials for school.

Asregards health care, persons entitled to benefits in accordance with the AsylbLG
merely have a legal entitlement to urgent medical and dental care in the case of acute ill
nesses and circumstances of actual pain, including care with medications and dressings
and other services necessary for recovery or the improvement or alleviation of illnesses or
the consequences of illness. This also includes officially recommended vaccinations and
such preventive checkups as are medically advisable.

According to the Federal Association for Unaccompanied Minor Refugees (B-UMF),
the following general types of problems are frequently to be expected when establishing
the individual requirement for help of unaccompanied minors (cf. Riedelsheimer | Wiesin
ger 2004: 53):

Lack of protection;

Loss of parents and/or family of origin;

Interruption of academic and/or professional living circumstances;

Lack of knowledge of the foreign culture, way of living and language in Germany;
Trauma arising out of flight, and experience of violence;

Lack of the skills required;

Lack of realistic plans for the future;

Process of maturation not yet completed.
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Riedelsheimer [ Wiesinger (2004) voice concerns that in young refugees, in compari
son with young German persons of the same age, a high degree of independence can be
observed. This should not, however, deceive the observer into failing to take into careful
consideration the above-mentioned indicators when it comes to deciding the level of social
care required by the individual (cf. Riedelsheimer [ Wiesinger 2004: 53).

In principle, the complete range of youth welfare benefits is available to young refu
gees, on the basis of their requirement for care as established on an individual basis. The
following forms of assistance may, following the conclusion of the clearing procedure, be
necessary and appropriate for unaccompanied children and youths who are refugees (cf.
Riedelsheimer [ Wiesinger 2004: 64-65):

Out-patient educational aid (§§ 29, 30, 31 and 32 of the SGB VIII):

Social group work, educational support and assistance, social educational family
support and education within a professional daycare team - these are all ambulant aids
that will as a general rule be granted to minors within their families. In the case of UNAMS,
ambulant aids may be granted inside accommodation centres for asylum-seekers or in the
context of accommodation with relatives.

Full-time care (§ 33 of the SGB VIII):

Full-time care means accommodation in a foster family. The Youth Welfare Office
isresponsible for the issuing of a care permit and for providing support to the foster fam
ily. This type of accommodation will, in general, be used only in the case of younger child
refugees. If the minors are taken into the households of their own family members, only in
rare cases will the requirements of educational help in the form of professional pedagogical
care be fulfilled.

Residential care (§ 34 of the SGB VIII):

The most frequent type of youth welfare for UNAMs is accommodation in accordance
with § 34 of the SGB VIIL. This encompasses all current forms of residential homes, com
munal youth accommodation, residential establishments and supervised individual living
quarters. The institutions may be supervised fully (i.e. round the clock) or partly. Through
out Germany, there are a variety of educational concepts for the care of child refugees.
Some institutions specialise in this group of people, while others are open both to young
German persons and to young refugees. Accommodation in therapeutic communal homes
can also be a form of assistance in the sense of § 34 SGB VIII. The appropriate form of accom
modation must, according to the individual requirements of the young person in question,
be found during the course of planning out the support for the minor.

Intensive social educational individual care (§ 35 of the SGB VIII):

This form of assistance is characterised by particularly intensive care and support of
the young person. It can be either ambulant or stationary, or provided as a supplement to
other forms of assistance.
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Integration assistance for mentally handicapped children and youths (§ 35a of

the SGB VIII):

Accommodation in ambulant and stationary institutions can fall into this category.
The requirements and expenses associated with this form of youth welfare are higher than
with other forms. As a general rule, this also involves a comparatively long period of care.

Youth social work (§ 13 of the SGB VIII):

This form of assistance provides social educational support for young persons with
social disadvantages. The emphasis here is on the promotion of school education and vo
cational training. This encompasses a range of forms of support, such as school social work
or the furtherance of language abilities. Youth social work can also mean the granting of a
form of accommodation that includes social educational support.

Common accommodation for mothers/fathers and children (§ 19 of the SGB

VIII):

Single parents with a child aged under 6 should be assisted by means of a suitable
form of accommmodation, if they are in need of this assistance by reason of the development
of their personality. The regulation contained in § 19 of the SGB VIII also includes UNAMSs
who are in this situation, even if such a situation, e.g. an unaccompanied minor arriving in
Germany with a baby or infant, is not very likely to arise.

Help for young adults (§ 41 of the SGB VIII):

If necessary, all these forms of assistance for education and upbringing can be ex
tended beyond an individual’s 18th birthday. For the continued granting of assistance in
accordance with § 41 of the SGB VIII, the young adult must lodge his or her own application.

All of the Federal Ldnder grant unaccompanied minors the right to attend school as a
matter of principle. There is not, however, any nationally standardised operating procedure
for education. Three Lander (Hesse, Baden-Wiirttemberg and Saarland) exempt underage
asylum-seekers and underage children of asylum-seekers from compulsory school attend
ance. The justification given for this is the perception that there is no “customary place
of residence” in the sense of the respective School Acts of those Lander (cf. UNHCR 2007:

26; cf. also Harmening 2005: 8-28). Although there is a “right to apply for school”, the lack
of a general obligation to attend school can have negative consequences for the UNAMSs
concerned, because only in cases in which there is such an obligation will the costs of tak
ing public transport on the way to school and of books and other educational materials be
borne out of the public purse.

In the case 0f 16 and 17-year-old UNAMSs, it is common for no education to take place
even in the other Federal States. Exceptions are, however, possible if the supporting or
ganisations responsible for youth welfare reach appropriate agreements with the respec
tive public school administrations, and if there are free places available in educational
establishments. In general, no furtherance of language skills going beyond compulsory
school attendance is offered, although this does nonetheless take place in some residential
projects for unaccompanied minors. In the residential care project for child refugees in Nu
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remberg mentioned above, which was visited within the framework of this study, the chil
dren and youths receive comprehensive tuition aimed a furthering their language abilities,
as well as help doing their homework.

In accordance with § 44, Paragraph 3, No. 1 of the Residence Act, there is, in the case
of children, youths and young adults who are receiving an academic education or are con
tinuing a previous educational career in the Federal Republic, in principle no automatic
entitlement to participation in the language courses that are offered in the framework of
the integration course for migrants under the Residence Act. In accordance with § 44, Para
graph 4 of this act, however, unaccompanied minors may, upon application, be admitted if
places on the course are available.

Persons entitled to asylum and refugees have free access to the labour market and
to training places by virtue of their status in terms of the right of residence. As “lateral en
trants”, however, their in many cases lower final marks often leave them at a disadvantage
when competing with others for a training position. And if young refugees are only in pos
session of an exceptional leave to remain or a temporary residence perrmit, it is difficult for
them to find a training place in a company, because companies that take on trainees will
conclude from the time limit on the subject’s residence papers that the young person’s pres
ence is not guaranteed for the full duration of the training relationship. As a result, the ac
cess to professional training enjoyed by these young persons is often reduced to taking part
in vocational courses or vocational tuition at school.

According to Ehring, unaccompanied minors predominantly attend Basic Secondary
General Schools (Hauptschulen). In many cases, they finish their education with lower final
marks as young German persons of the same age, or they do not finish at all (cf. Ehring 2008:
78).

Under the umbrella of the European Refugee Fund (ERF), various organisations are
carrying out fixed-term projects, specifically tailored to suit the needs of unaccompanied
minors and designed to make it easier for them to integrate, on a regional level in Germany.

The project “Arrival - young refugees in Berlin” (Ankommen - Junge Fliichtlinge in
Berlin) aims to provide consultation and support for unaccompanied minors from shortly
after their arrival, and is designed to promote their integration on a linguistic, community
and social level within their first three years in Germany (see http://www.oase-berlin.org).
The project is carried out by the non-profit organisation Oase Pankow e.V. The objectives
include:

To impart knowledge, on a regional, social and cultural level, concerning the
values and norms of German society and the conventions of social interaction;
To impart the social skills that will make it possible for young persons to partici
pate on an equal footing in community life while respecting their own cultural
and personal resources and the existing cultural diversity, and to make it easier
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for them to enter a career, this latter being a matter of urgent necessity for the
development of their personality;

To impart local knowledge, thus quickly making it possible for the young per
son to move aboutin the city independently;

To further the young person’s acquisition of the German language;

To undertake joint activities, the aim being the promotion of friendships and
the reinforcement of self-assurance and personal responsibility;

To provide advice in matters of residence status, and of the applicable legal and
social opportunities and limitations;

To provide advice in respect of the possibilities and advantages of individual
guardianship;

To initiate partnerships between newly-arrived unaccompanied minors and
those who already have completed the “clearing phase” and/or who already
have been placed for a comparatively long time in the care of youth welfare
organisations.

In an interim report dated 20 December 2007, Oase Pankow e.V. reported that 65
persons had been able to benefit from its promotion of educational opportunities for young
refugees. The services available related to educational and orientation courses, and also to
leisure-time activities. Contacts with other institutions had also been developed during the
continued course of the project. Approximately 90 percent of the organisations that col
laborate with the project value this work and support it.

There are noumerous projects within Germany endeavouring to persuade private in
dividuals to act as individual legal guardians for unaccompanied minors. The background
to this is that official legal guardians, often employees of local Youth Welfare Offices, are
frequently overloaded, and have so many charges to look after that care on an individual
level is scarcely possible any more (cf. Jordan 2000: 143-145). Legal guardianship projects
can be considered as projects for the promotion of integration if we proceed on the assump
tion that an unaccompanied minor who is in a position to keep up regular contact with a
native German legal guardian has better prospects for integration than a young person
who, de facto, is only able to turn to his or her official legal guardian in emergencies.

In addition, many of the youth welfare institutions that provide UNAMs with accom
modation and support are also striving to promote integration. For example, they argue in
favour of UNAMs having the opportunity to be starting school quickly after their arrival in
Germany, receiving language tuition or support in doing their homework if needed, or be
ing given the chance to get involved in sports clubs, where they will be able to get to know
German children and/or youths, along with other migrant youths.

Further examples of projects and programmes with the aim of promoting integration
are:

“Participation and networking of young refugees” (Partizipation und Ver
netzung von jungen Flichtlingen), a project carried out by the Federal Associa
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tion for Unaccompanied Minor Refugees (B-UMF), in Munich. This project aims
to network young refugees together in a targeted manner, and to encourage
their participation in society. At the same time, young refugees are to be in
formed of their rights in a targeted manner, and given supportin fully availing
themselves of these. Itis also intended to make a start in the development of
structures that will make it possible for young refugees to organise themselves,
to keep each other better informed and thus to stand up for the right to repre
sent their own concerns.

Period for the project: from February 2008 (see: http://[www.b-umf.de/projekt
partizipazion.html)

“DOIT!”, a project by the Charitable Organisation of the Protestant Church
(Diakonisches Werk) of Wuppertal, aimed at acquiring legal guardians for un
accompanied underage refugees); duration 1 December 2007 to 30 November
2008 (see http://[www.diakonie-wuppertal.de);

“Ikonta”, a project by the organisation FAIRbund Leipzig e.V. that aims to ac
quire local associations as legal guardians for unaccompanied minors#, and
also to establish ties between Germans and young foreign nationals, to impart
social skills, to assist with learning the German language and to impart meth
ods giving foreign nationals the ability to deal with conflicts (see http:/fwww.
verein-fairbund.de/projektef/ikonta.html).

Experience has shown that the voluntary return of unaccompanied minors is some
thing that happens only rarely - for instance, if the circumstances in the minor’s country of
origin change in such a way that the accommodation of, and care for, the minor within his
or her own family or circle of relatives or in a suitable institution - all of which had hitherto
been impossible — become possible once again. Another reason for a voluntary return can
be homesickness, and in the case of minors who are under an obligation to leave the coun
try, itis possible that the avoidance of enforced removal that would otherwise be imminent
isalso a factor.

26 According to German law, legal guardianship of minors can be assigned to one person, several persons, the
Youth Welfare Office or an association.
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As is shown by Table 9, during the years 2005 to 2008, within the framework of the
REAG and GARP% programmes a total of 137 unaccompanied minors either voluntarily re
turned to their countries of origin or migrated further to other countries. The table shows
that voluntary returns are low in number amongst UNAMs, and that this number has been
falling continuously between 2005 and 2008, from 54 returnees in 2005 to 19 in 2008. The
majority of returnees (33) were Turkish nationals. 22 came from Serbia, or from Serbia and
Montenegro, and 14 from Iraq.

Table 9: Voluntary return of unaccompanied minors within the framework of the
REAG | GARP programmes (2005 - 2008)

2008 2007
Nationality Number of persons Nationality Number of persons
Iraq 4 Serbia 3
Serbia 3 Armenia 2
Turkey 3 SierraLeone 2
Russian Federation 2 Turkey 2
Vietnam 2 Vietnam 2
Bulgaria 1 Albania 1
Lebanon 1 Ethiopia 1
Nigeria 1 Bosnia-Herzegovina 1
Ukraine 1 Iraq 1
Guinea 1 Cambodia 1
Total (all nationalities) 19 Total (all nationalities) 21
2006 2005
Nationality Number of persons Nationality Number of persons
Turkey 12 Turkey 16
Serbia and Montenegro 8 Serbia and Montenegro 8
Iraq 5 Afghanistan 3
Pakistan 3 Iraq 4
Afghanistan 2 Bulgaria 3
Albania 1 Iran 3
Ethiopia 1 Armenia 2
Bosnia-Herzegovina 1 D.R.Congo 2
Bulgaria 1 Vietnam 2
Ghana 1 Ethiopia 1
Total (all nationalities) 43 Total (all nationalities) 54
Source: IOM

27 REAG: Reintegration and Emigration Programme for Asylum-Seekers in Germany; GARP: Government Assist
ed Repatriation Programme. The REAG/GARP programimne is a humanitarian aid programme, one that pro
motes voluntary return or further migration and provides initial assistance for a range of groups of migrants
(such as asylum-seekers who have been rejected, for example, or for refugees from civil wars) who voluntarily
either return to their home countries or migrate further to some third-party country that is willing to receive
them. It is operated by the International Organisation for Migration (IOM) on behalf of the German Federal
Ministry of the Interior and the relevant ministries of the Federal States, with financing being split 50-50 be
tween these two respective sources (cf. BMI | BAMF 2007: 151).
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According to the legislation in force, the international conventions for the protection
of children and minors are not, in principle, opposed to the enforced return of underage
foreign nationals who have entered the country illegally or who have remained legally for
the duration of the asylum procedure but without success. Enforced removals are, however,
only carried out by the Foreigners’ Authorities in cases in which, following earlier examina
tion, it has been shown that the appropriate care will be ensured for the respective minor
who is under an obligation to return. In such cases, the minors are picked up by family
members at the airport of the respective country of origin or accompanied to their future
care institutions. In many cases, however, the Foreigners’ Authorities will even defer the
enforcement of the removal until the unaccompanied minor concerned has reached the
age of majority. Repatriation programmes tailored especially to suit UNAMs do not exist in
Germany.

Between the Federal Government and the Ldnder there is mutual agreement that
there are specific groups of foreign nationals who should not, as a rule, be taken into deten
tion for the purpose of removal. These include minors under the age 0f 16, elderly persons
aged 65 and over, pregnant women and mothers who fall within the legal maternity period.
In the case of unaccompanied minors, the Foreigners’ Authority must make contact with
the responsible Youth Welfare Office in order to regulate their accommodation until their
removal. Underage asylum-seekers whose application for asylum has been rejected should,
asarule, not be taken into detention for the purpose of removal, but should remain in their
previous accommodation until their removal can be carried out.

Within the framework of these general guidelines, practice differs from one Federal
State to the next. In two Federal States (Baden-Wirttemberg and Bremen) detentions for
the purpose of removal may not, in general, be ordered in respect of minors, unless - in the
case of Bremen - this is in conjunction with imprisonment as a result of delinquency. In
other Federal States, on the other hand - e.g. Hesse, North Rhine-Westphalia, Thuringia -
detention for the purpose of removal is permissible in the case of minors aged 16 and over.
In the Federal State of Berlin, as a matter of principle, no applications should be lodged for
detention in respect of persons in particular need of protection, such as minors up to the
age of 16 and mothers and single fathers with children up to the age of 7. Exceptions are
possible in cases in which the individuals concerned have repeatedly managed to avoid
enforced removal, in cases of delinquency, or if it should appear particularly necessary for
other reasons. In the event of such exceptions, the decision in respect of an application for
detention lodged by a Foreigners’ Authority will, however, require the explicit agreement
of the Berlin Senate Department for Interior Affairs and Sports. Minors who have reached
the age of 16 but not the age of 18 may be taken into detention for the purpose of removal,
although in such cases the maximum permitted duration of such detention is three
months. Prior to ordering detention for the purpose of removal, the Foreigners’ Authority
has to examine whether the removal of a UNAM can also be ensured using milder and less
drastic measures. Measures to be considered here include supervised accommodation in a
youth institution or a requirement to report regularly to the authorities. The examination
of whether milder measures might be possible and of why these have not been selected
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in the individual instance must be set out in detail in the application for detention (cf. Ab
geordnetenhaus Berlin 2008: 2).

Some Federal States, such as Bavaria, do not keep any statistical records of UNAMs in
detention for the purpose of removal. The Bavarian Ministry of the Interior does, however,
state that unaccompanied minors may only be taken into detention in individual cases - for
example, if they have repeatedly committed acts of delinquency and if there is reason to
fear that they may disappear. In the case of children under the age of 14, the enforcement
in a correctional facility or prison of the detention for the purpose of removal is out of the
question in Bavaria (cf. Bayerischer Landtag 2004: 8).

Other Federal States do not proceed on the basis of precise age limits when determin
ing the permissibility of detention for the purpose of removal, instead reaching their deci
sions on the basis of an examination of each individual case.

Data concerning the number of minors who are detained in preparation for their
removal are not collected centrally. One reason for this is that decisions in respect of who
should be taken into detention in preparation for the enforced termination of his or her
residence in Germany are taken not by any centralised federal authority, but by individual
Courts upon application by the Foreigners’ Authorities of the German towns and adminis
trative districts. Responsibility for the actions of the Foreigners’ Authorities rests with the
respective Federal States.

While there are, for this reason, no complete annual statistics available concerning
UNAMs in detention for the purpose of removal, approximate figures are available for the
years 2005 to 2007; these were reported by the individual Federal States to the Federal Min
istry of the Interior when the Federal Government had to answer a major question posed by
the parliamentary group “Alliance 90 | The Greens” (Biindnis 90 | Die Griinen) in the Federal
Parliament (Bundestag) concerning the situation in German institutions for detention for
the purpose of removal (cf. Deutscher Bundestag 2008b). According to these figures, a total
of 377 unaccompanied minors were detained for the purpose of removal in the various Fed
eral States during the years 2005 to 2007, although five Federal States did not provide any
particulars (see Table 10).

There is little information available concerning the gender of the detainees and the
age of these underage persons. Only the Federal State of Berlin provided particulars con
cerning the age of UNAMs in detention for the purpose of removal. According to these, in
2005 two 15-year-olds, eight 16-year-olds and thirteen 17-year-olds were taken into deten
tion. In 2006 one 14-year-old, one 15-year-old, eight 16-year-olds and 58 17-year-olds were
taken into detention. In 2007 one 12-year-old, one 14-year-old, six 15-year-olds, twelve
16-year-olds and 44 17-year-olds were taken into detention. From 2005 to 2007, the duration
of the detention was between 0 and 167 days, with shorter detention periods clearly pre
dominant: 99 out of a total of 155 UNAMs were taken into detention pending removal for
one day or a few hours (cf. Deutscher Bundestag 2008b: 24-26).

Several Federal States provided no information concerning the duration of the deten
tion of individual minors. Unaccompanied minors (86 in total) taken into detention for the
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purpose of removal in North Rhine-Westphalia, the most densely populated Federal State
in Germany, were in 2005 detained for an average period of 32 days, in 2006 for an average
0f 40 days and in 2007 for an average 0f 19.5 days.

Table 10: Unaccompanied minors in detention for the purpose of
removal (2005-2008), shown by Federal States

Federal State Number of unaccompanied
underage refugees detained

Berlin 155

North Rhine-Westphalia 86

Saxony 65

Brandenburg 34

Schleswig-Holstein 22

Mecklenburg-Western Pomerania 6

Baden-Wirttemberg 3

Rhineland-Palatinate 3

Saarland 3

Bremen 0

Saxony-Anhalt 0

CEREIE el Een * The Regional Government of Hesse
Hamburg Noinformation  hasresponded to a parliamentary ques
Hesse * No information tion with the statement that during the
Lower Saxony T —— years 2002 to 2006, a total of 163 young
Thuringia — persons were taken into detention for

the purpose of removal. It is not known
Total atleast377  how many of these were unaccompanied
Source: Deutscher Bundestag2008b  minors (cf. Hessischer Landtag 2007: 8)

Likewise, in terms of how these detainees are cared for and treated, the opportunities
available in the institutions for detention vary from one Federal State to the next. Individual
Lénder report that the detention of minors for the purpose of removal is not generally or
dered, and that there are therefore no special support measures available for minors. Sev
eral Federal States state that persons detained for the purpose of removal are, under certain
conditions, housed in prisons, where the usual support services and personnel available to
regular prison inmates are also available to them, such as medical and psychological care,
teachers, social workers, religious ministers or personnel trained to deal with drug issues.
Some of the Lander state that they organise special consultation services oriented specifi
cally towards foreign nationals in their detention institutions. Hesse reports that in cases
in which unaccompanied minors are taken into detention for the purpose of removal, they
are provided with accommodation in correctional youth institutions, where the full range
of opportunities for the treatment and care of young offenders are available to them. North
Rhine-Westphalia reports that an individual care plan is set up for all underage detainees,
and that in addition, the relevant Youth Welfare Office is informed, each minor is assigned
a carer, and there is also the opportunity for these young persons to participate in sporting
and leisure-time activities or to work.
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In Schleswig-Holstein, prior to placing young persons in detention for the purpose
of removal, the Foreigners’ Authorities seek clarification from the relevant Youth Welfare
Office as to whether it would be possible and suitable to house the unaccompanied minor
elsewhere. Since 2004, aregional migration organisation under the umbrella of the Chari
table Organisation of the Protestant Church (Diakonieverein Migration) has been offering
a project called “advice for refugees in the Schleswig-Holstein detention institution for the
purpose of removal” (Fliichtlingsberatung in der Abschiebungshafteinrichtung Schleswig-
Holstein), which enjoys support from EU funds. The objective of this project is to reduce the
length of stay in detention of detainees by means of a close interlocking of all authorities in
volved in the decision to detain and the execution of such detention. Furthermore, detain
ees are given procedural consultation, psycho-social and social support. To date, however,
no special consultation services that target young persons in particular have been set up.%

Another element that varies from one Federal State to the next is the situation in
respect of the legal advice available to minors in detention for the purpose of removal.
In some Federal States, free legal advice is available from public entities (such as County
Courts or Foreigners’ Authorities). In other cases, legal advice is provided by church organi
sations or charities or lawyers’ associations, who are paid for these services either by the
respective Federal States or out of the budgetary resources of the detention facility in ques
tion. In other instances, the above-mentioned organisations and groups will do this work
on a voluntary basis. It has also been known, however, for persons in detention for the pur
pose of removal to be unable to obtain legal advice unless they pay for this out of their own
pocket (cf. Deutscher Bundestag 2008b: 38-40).

The total number of persons under 18 years of age who were removed from Germany
in 2002 amounted to 1,989; in 2003, the total was 2,016, in 2004 it was 2,273 and 2005 it was
1,534 (cf. Kreienbrink 2007: 113). These figures do not, however, show how many of these
deported persons under the age of 18 were removed together with their parents or other
persons entitled to have the care and custody of them, and how many were unaccompanied
minors. At present, there are no further statistical findings available in respect of the en
forced removal of unaccompanied minors.

It can, however, be assumed that the proportion of UNAMs among those removed is
comparatively low, because in general the principle is applied that unaccompanied chil
dren and youths should only be removed if it is certain that these minors will be cared for in
their country of origin. It is hard to confirm how this can be checked or ascertained in indi
vidual cases, and here too there may be differences between the individual Federal Ldnder.
The Berlin Senate, to take one example, maintains the following principles in respect of the
conditions applicable to the removal of UNAMs:

28 For information concerning the procedures in other Federal Lander, please cf. Deutscher Bundestag 2008b:
26-33.



“Prior to each removal, the German diplomatic mission in question must be informed
of the precise arrival time of the minor, stating, if applicable, the address of the legal rep
resentative of the minor in his or her home country. The German diplomatic mission is, as
amatter of principle, requested to make sure that the minor will be met at the airport by
relatives or by the responsible state authorities. In the case of 16-18-year-old youths, it will in
general be possible to waive the request to make sure that the minor is taken into care in a
suitable manner, so long as the individual concerned is independent to such a degree that
he or she will be in a position to proceed, without any adult assistance, from the destination
to which he or she has been returned to the residence of his or her legal representatives or
relatives or to the relevant responsible state authorities.

In the case of young persons who have only been residing here for a short time, and
who have demonstrably come to Germany in the company of adults — through human traf
fickers or people trafficking organisations, for example, or in the company of relatives - it
should as a matter of principle be assumed that it will be necessary to ensure that the child
is taken into care in a manner suitable for children.” (Abgeordnetenhaus Berlin 2008: 1-2,
translation by B.P.).

Furthermore, the Federal State of Berlin also considers it necessary to inform the legal
guardians in Germany of minors who are being removed:

“The removal of unaccompanied underage foreign nationals under the age of 18
can, as a matter of principle, take place only after the legal guardian in question has been
informed. The only instances in which removal can be carried out without informing the
legal guardian are if this person has refused to co-operate with the Foreigners’ Authority or
if an attempt at removal has failed following the prior inclusion in the process of the legal
guardian. If the minor’s carer or legal guardian should request a deferral of the removal in
order to ensure that the child or young person will be taken into care in a suitable manner
in his or her home country, this request must be granted.” (Abgeordnetenhaus Berlin 2008:
1-2, translation by B.P.)

Transfers arranged within the framework of the Dublin Procedure already described
in Section 4.1.3 above will, in principle, also be carried out in the case of unaccompanied mi
nors; statistically speaking, however, these are of very little significance. During the period
from January 2004 up to and including December 2007, for example, only 26 applications
for the admission of individuals in accordance with Article 6 of the Dublin II Regulation
were addressed to the BAMF by other Dublin Member States. 34 applications for the admis
sion of individuals were addressed by the BAMF to other Member States. During the year
2008, four applications for the admission of individuals in accordance with Article 6 were
addressed by Germany to other Member States, while six applications were addressed by
other Member States to Germany. Actual transfers took place in 2008 in the respective cases
of two individuals (transferred from Germany to other countries) and six individuals (trans
ferred to Germany). These figures are, however, only able to show the approximate magni
tude. Itis not possible to keep statistical records of every conceivable type of case in respect
of unaccompanied minors. Difficulties may, for example, arise if the respective Member
States concerned reach different estimations of the age of an unaccompanied minor.
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On the occasion of a conference on 21 June 2007 of the working party on unaccom
panied underage refugees of the charitable associations in Bavaria at the UNHCR in Nu-
remberg, on the subject of the Dublin Procedure in respect of unaccompanied minors, the
relevant department of the Federal Office discussed the practice of the BAME. The result of
this conference was the following concrete instructions to the BAMF officials dealing with
the Dublin Procedure:

When co-ordinating a transfer, attention must explicitly be drawn to the minor
status of the applicant [ apprehended person, and the local liaison official of
the BAMEF (if there is any) must be informed of the transfer. The aim is to make it
possible for the minor to be properly received on reaching the Member State in
question.

In instances in which there are differences in the indications of age within the
Member States, leading to uncertainty as to the minor status of the subject, con
tact must be established with the care personnel or legal guardians in order to
learn more, and the result must be recorded in the official notification.

Care personnel and/or legal guardians must be kept informed to a suitable degree
concerning the execution of the Dublin Procedure. They must be provided with a printed
copy of the official notification in advance - that is to say, before the Foreigners’ Authority
serves it upon the individual minor concerned.

Directive 2008/115/EC of the Council and the European Parliament of 16 December
2008, on common standards and procedures in Member States for returning illegally stay
ing third-country nationals (the “Return Directive”), contains two Articles concerning how
UNAMSs who are under an obligation to leave the country should be dealt with.

Article 10 (“Return and removal of unaccompanied minors”) envisages the following:
(1) Before deciding to issue a return decision in respect of an unaccompanied
minor, assistance by appropriate bodies other than the authorities enforcing
return shall be granted with due consideration being given to the best interests
of the child.

(2) Before removing an unaccompanied minor from the territory of a Member
State, the authorities of that Member State shall be satisfied that he or she will
be returned to a member of his or her family, a nominated guardian or ad
equate reception facilities in the State of return.

The instruction contained in (1) can be interpreted to mean that before enforcing the
return of a minor, the authorities responsible for aliens must consult the relevant Youth
Welfare Office or some other institution and, in consultation with them and/or working
together with them, arrange the modalities of the enforcement of the return decision up to
the time of the departure of the minor. The German Federal Government is of the opinion
thatitis the responsibility of the Federal States to ensure that the provisions of the Directive
are being adhered to in this respect (cf. Deutscher Bundestag 2008c: 3). FranBBen-de la Cerda
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(2009) maintains that the fact that the Residence Act does not envisage any particular requ
lations governing the return and removal of unaccompanied minors in accordance with Ar
ticle 10 of the Directive gives rise to a requirement to modify the laws relating to residence
(cf. FranBen-de la Cerda 2009: 20). Thus, even if the administrative practice in many Federal
States already were to reflect the provisions of this Directive, it could be that changes or
amendments to, or more detailed clarification of, the German Residence Act might still be
necessary.

In the Federal State of Berlin, to take one example, there have until now, according
to statements made by the Berlin Senate, been no hearings or involvement of the Youth
Welfare Office in decisions concerning the removal of children or young persons, and this
is only considered as necessary in cases in which there is some doubt as to the age of the
UNAM to be removed. Be that as it may, the legal guardian of the unaccompanied minor in
question will, as already mentioned, be informed of an impending removal (cf. Abgeord
netenhaus Berlin 2008: 1-2). Thus, “assistance by appropriate bodies” as required by the Di
rective may be guaranteed.

The Federal Republic is in compliance with Paragraph (2) in that as a general rule, it
refrains from enforcing the decision to return an individual in cases in which there does
not appear to be any assurance that the minor in question will receive suitable care in his or
her country of origin. Upon their arrival at the airport, minors must either be collected by
family members or transferred to a child care institution (see Section 5.1). In respect of this
issue too, however, it can be assumed that the Directive gives rise to a requirement to adapt
the Residence Act (cf. FranBen-de la Cerda 2009: 20). According to the Federal Government,
when undertaking measures for removal, the interests of the child are to be given priority
over questions of administrative effort and expense (cf. Deutscher Bundestag 2008c: 3).

Article 17 of the Directive (“Detention of minors and families”) contains provisions
dealing with the detention for the purpose of removal of minors:
(1) Unaccompanied minors and families with minors shall only be detained as a
measure of last resort and for the shortest appropriate period of time.
(2) Families detained pending removal shall be provided with separate accom
modation guaranteeing adequate privacy.
(3) Minors in detention shall have the possibility to engage in leisure activities,
including play and recreational activities appropriate to their age, and shall
have, depending on the length of their stay, access to education.
(4) Unaccompanied minors shall as far as possible be provided with accommo
dation in institutions provided with personnel and facilities which take into
account the needs of persons of their age.
(5) The best interests of the child shall be a primary consideration in the context
of the detention of minors pending removal.

As to whether these provisions are already being adhered to within Germany, or
whether the practices and procedures currently being employed are in need of alteration,
this should be checked by the Federal States, since this is where responsibility for the en
forcement of detention for the purpose of removal rests (cf. Deutscher Bundestag 2008c: 3).
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As already described, there are differences on a Lander level in respect of detention. While
some Federal States refrain — with a few exceptions, such as UNAMs who are delinquent -
from the detention of unaccompanied minors for the purpose of removal, this procedure is
still employed in other Federal Lander, with - in practice - considerable variations in the pe
riod of detention. As regards Paragraphs (2) and (3) of the Directive, the various individual
detention institutions for the purpose of removal have differing set-ups.

In Articles 10 and 17 as cited above, the Directive also touches on other aspects of Ger-
man policy as regards return - for example, the procedures employed in the forced return
of foreign nationals who have entered Germany illegally and who have been apprehended
near an external border, or the prohibition on re-entering Germany ordered in the context
of removals. In this respect, amendments and/or changes to the Residence Act should be
under consideration (cf. FranBen-de la Cerda 2009: 20-21). As a general rule, however, these
will not affect unaccompanied minors in particular - rather, adult migrants will be affected
justas much as underage ones.

After the Directive has come into force, the Member States have a time frame of two
years to adapt their national regulations.

The European Refugee Fund promotes a range of temporary projects on a regional
level in Germany, aimed both at promoting integration within the receiving country and at
facilitating the reintegration of unaccompanied underage migrants back into their coun
try of origin.

One example of this is the project “Returning home - the voluntary return of under
agerefugees”, (Rtickkehr in die Heimat - Freiwillige Riickkehr von minderjahrigen Fliich
tlingen) which is organised jointly by the Youth Welfare Association of the Rhine-Main Area
(Jugenhilfeverbund Rhein-Main) of the German Workers’ Welfare Association (Arbeiter
wohlfahrt) and the so-called Heimatgarten project for return (cf. Heimatgarten 2006: 74
75). The aim is for young refugees who are willing to return voluntarily to be able to receive
practical assistance for a humanitarian return and reintegration. This includes, among
other things, professional training measures and courses in their native tongue, which they
may have forgotten. These activities, which are carried out in Frankfurt am Main, are in
tended to make it easier for the persons at whom they are targeted to integrate themselves
once more, following their return, into the society from which they had originally come.
The project also includes assistance in finding a home, a training position or a job in the sub
ject’s country of origin. The project also aims to be of assistance to young migrants as they
search for kinsfolk and family members who have remained in the country.?

“Heimatgarten” has at its disposal a network of welfare and child care facilities in the
successor states to the former Yugoslavia, in the Middle East, in Sub-Saharan Africa and in

29 Cf.Ruickkehrin die Heimat, Freiwillige Riickkehr von minderjahrigen Fliichtlingen (“Returning home - the
voluntary return of underage refugees”), a flyer published by the AWO Jugendhilfeverbund Rhein-Main
(Rhine-Main Youth Welfare Association) and AWO Heimatgarten (lit. “homeland garden” of the Workers’
Welfare Association), Frankfurt am Main, no date.
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several further regions from which refugees originate. The project is targeted at UNAMs
from various countries of origin.

Measures in relation to unaccompanied underage migrants, taken under the laws
governing asylum and residence of foreign nationals, are subject to particular require
ments, and are the subject of lively interest from the parliamentary arena, the media and
organisations giving assistance to refugees.

Equally, the Federal Government has expressed its concern about the situation of un
accompanied minors in a National Action Plan entitled “Making Germany suitable for chil
dren 2005 -2010” (Aktionsplan fur ein kindergerechtes Deutschland 2005 - 2010). In Point
2.6.2 (“Children as refugees”), it expresses its intention of ensuring that child refugees and
children who are going through the asylum process enjoy suitable protection in Germany,
and humanitarian assistance in making sure their rights are observed, on the basis that an
obligation to do so can be derived from Article 22 of the UN Convention on the Rights of the
Child (cf. BMFSF] 2006: 74-75). The National Action Plan further affirms:

“We honour and respect this Right of the Child, irrespective of whether such children
may find themselves accompanied by their parents or other persons caring for them or not.
This attitude must be reflected in the concrete decisions taken by officials and authorities,
and in our legislation. Again and again, checks should be held to determine whether the
special requirements of children under the age of 18 for protection are being met sufficient
ly in Germany.” (BMFSF] 2006: 74-75, translation by B.P.).

This wording in the National Action Plan implies that there will sometimes be a cer
tain tension in attempting to reconcile the provisions and procedures of German law as
itrelates to foreign nationals with the obligation to show particular consideration for the
welfare of the child in all steps taken by the state in respect of children and young persons.
The same sentiment has also been expressed in this study in respect of the provisions of the
Code of Social Law (SGB VIII) in relation to child and youth welfare on the one side and the
regulations dealing with asylum and foreign nationals contained in the Asylum Procedure
Actand the Residence Act on the other.

The objective of this study has been to describe the procedures and practices relating
to the reception, integration and return of unaccompanied minors in and out of Germany,
and to collect and process the related data. This concluding chapter aims to follow up refer
ences to approved practices and “lessons learned”.
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Upon close examination of the extent to which requirements of unaccompanied
minors are accorded proper consideration within the Federal Republic, the first thing one
comes up against is a certain lack of transparency in respect of the procedures and practices
applied in the respective Federal Lander in relation to the reception, care and accommoda
tion of these individuals. This lack of transparency is in part a consequence of the federal
structure of Germany. Therefore, in order to make it possible for the players concerned -
such as the Federal Police, the police forces of the Ldnder, the Foreigners’ Authorities, the
Youth Welfare Offices or indeed the Federal Office for Migration and Refugees itself - to act
with increased confidence, all experiences to date in relation to the entry into Germany,
residence, integration and return of unaccompanied minors should be consolidated in a
targeted manner. The aim would then be to examine the extent to which procedures, har
monised on both a national and a European level, could be created, and the existing basic
conditions adjusted. This applies, for example, to the practices in respect of determining the
age of UNAMs who enter Germany without valid papers. Reaching a concrete determina
tion of the individual’s age, and in particular the possible implementation of a notional de
termination of the individual’s age, are procedures the players involved find problematic.
They complain that they are unable to act with confidence, both because the legal foun
dations for the notional assumption of a date of birth are missing and because the results
of medical examinations can lack precision. This is of relevance because the ability of the
authorities to identify UNAMS as such upon their entry into Germany is an essential precon
dition for ensuring that underage migrants are dealt with in a manner suitable for children
and young persons (cf. Separated Children in Europe Programme | B-UMF 2006: 27 and 32).

A further lesson to be taken from the work of this study is that further endeavours
should be made to improve the situation as regards data and awareness concerning the
entry into Germany of unaccompanied minors and their residence and integration here.
This applies in particular to information that can only be gathered and provided by the
Federal States, but which has not until now been systematically recorded or which is not
being made public. This includes, for example, the number of unaccompanied minors who
have entered Germany on a legally irregular basis and who are then identified by the police
inside the individual Federal Lander. What is already known is the number of UNAMs who
have lodged applications for asylum in recent years, and the number of UNAMs who were
identified by the Federal Police at the land and maritime borders of the Federal Republic
or atits airports while entering Germany on a legally irregular basis. In the final analysis,
however, so long as information concerning the apprehension and/or identification of such
individuals inside Germany is missing, it will not be possible to clarify the total number of
UNAMSs who come to Germany.

There is also a need to examine the extent to which the systematic collection may be
possible of numbers concerning UNAMs who have been removed or who are in detention
for the purpose of removal. Without reliable information in this respect — information go
ing beyond mere samples - the misgivings voiced repeatedly by organisations giving assist
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ance to refugees as to whether the German procedures and practices satisfy the necessary
human rights standards can neither be confirmed nor definitively dispelled.

Itis also frequently observed by experts that no reliable information is available con
cerning the overall number of unaccompanied minors living in Germany (cf., for example,
Riedelsheimer 2006: 4). As already mentioned in Section 1.4, one reason for this is the fact
that the Central Register of Foreign Nationals (AZR) does not record any family ties. If the
level of awareness is to be improved, therefore, it might be as well to examine the possibility
of incorporating the storage of data concerning unaccompanied minors into this data base.

The conditions in respect of the reception and care of unaccompanied minors in
Germany differ on a regional basis, both from one Federal State to the next and also, on oc
casion, within the individual Federal States. In many instances, this is the result of differing
administrative practices on the part of the respective Youth Welfare Offices and Foreign
ers’ Authorities and/or variations in the respective amount of time and financial resources
available. This means that finding accommodation for unaccompanied minors within an
initial reception institution for (adult) asylum-seekers can be cheaper than housing them
in a supervised form of accommodation suitable for youths. Yet social educational workers
and care personnel who work with unaccompanied minors consider the level of available
supervision to be a key factor in determining the development of children and youths, both
inrespect of their integration into Germany and in the event of their returning to their
country of origin. In concrete terms, at stake here is not merely the possibility of overcom
ing traumatic experiences suffered, with the assistance of specialist personnel, but also
the individual’s education, professional qualifications and language skills. Insofar as the
intensive supervision of minors is impeded by an uneven distribution, both in terms of the
reception of unaccompanied minors and in terms of the associated expenses, new methods
for sharing out the financial burden on a national rather than a regional level might also be
considered.

The Federal Government has declared in respect of unaccompanied minors that it
isin favour of “age-appropriate accommodation”, including the group of 16 to 17-year-old
UNAMSs. Moreover, the implementation of the entitlement of recognised child refugees and
other foreign children with a secure residential status to youth welfare and to education or
vocational training respectively, is to be backed up by the promotion of corresponding ini
tiatives and by unhindered access to the labour market (cf. BMFSF] 2006: 75).

The clearing procedure described in considerable detail in this study, which is already
being carried out successfully in some Federal States and which makes it possible to group
together a range of skills and competencies when dealing with newly-arrived unaccompa
nied minors, should be introduced throughout the Federal Republic, or at least wherever
the numbers of UNAMSs suggest a sufficient demand. This opinion is held not only by chari
table associations and the Federal Association for Unaccompanied Minor Refugees, but also
by the BAMF and the Federal Government. The “National Action Plan” includes the follow
ing remarks on the subject:
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“The Federal Government is commmitted to ensuring that a so-called clearing process
is set up for all the relevant unaccompanied children and youths in search of protection.
To this end, the draft of a law for the further development of child and youth welfare envis
ages the initial care of unaccompanied underage refugees taking place in the context of
them being taken into care by the Youth Welfare Office. It should also be clarified during
the course of this procedure whether a return to the individual’s home country is possible
without significant danger, whether there is any question of a family reunification in a
third-party state, whether an application for asylum should be lodged or whether a right of
residence should be aimed for on humanitarian grounds.” (BMESF] 2006: 75, translation by
B.P)

A clearing procedure based on an approved and standardised model and oriented
towards the individual requirements of each unaccompanied minor would make possible a
transparent procedure that took full account of the interests of the child. Such a procedure
would then also include the appointment of legal guardians for all unaccompanied minors,
including those aged 16 and 17. The various projects that are simultaneously running in
some Federal States for the promotion of individual or institutional legal guardians for UN-
AMs constitute a sensible complement to the activities of the official legal guardians, who
in many cases are overloaded.

The BAMF practice of using “asylum officials with special responsibilities” with legal
and psychological training for interviewing unaccompanied minors and for checking on
their reasons for asylum has proved its worth, making it possible to respond purposefully
to the requirements of minors. Of particular importance to the BAMF in this respect is the
identification of former child soldiers who are applying for asylum in Germany as unaccom
panied minors. The issue here is to raise the sensitivity of the asylum official to the problems
associated with child soldiers. Another practice that has turned out to be meaningful is that
of allowing the legal guardians of 16 and 17-year-old UNAMSs to be present at interviews,
even if these UNAMs actually have the legal capacity to act in proceedings. Likewise, even
organisations giving assistance to refugees have detected improvements in BAMF proce
dures in comparison to earlier practices.

As discussed in Section 4.1.4 above, the number of instances of protection granted to
unaccompanied minors has increased significantly in recent years, from 3.5 percent in 2002
to 51 percent in 2008 (UNAMSs up to and including the age of 15). It should however be borne
in mind that a significant proportion of unaccompanied minors are still not able to provide
any evidence of political persecution, and that often, even subsidiary protection cannot be
considered. Admittedly, itis already possible today to apply to the relevant Foreigners’ Au
thority for a temporary residence status even without an asylum procedure or after having
failed in one; however, the situation of the minors in question will remain a difficult one,
since they will often receive no more than an exceptional leave to remain and will therefore
not be able to count on being allowed to remain in Germany until they reach the age of ma
jority and beyond. In such cases, intensive consultation and/or support will be necessary in
order to ensure that realistic prospects for the future can be developed. Such consultation
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or support may also deal with alternatives to residence in Germany, such as voluntary re
turn, further migration into a third-party state that is willing to receive the individual(s) in
question or reunification with family members.

Asregards the termination of residence in respect of unaccompanied minors who
have not been recognised as persons entitled to asylum or who have not been granted refu
gee status or subsidiary protection, non-governmental organisations argue in favour of
refraining from measures compelling their departure, in consideration of the special re
quirements of minors (cf. UNHCR 1997: 7 and 13; Separated Children in Europe Programme |
B-UMF 2006: 32-33). This applies both to detention for the purpose of removal and to the act
of enforced removal itself.

The practice in Germany already appears to comply with these demands to a substan
tial extent - however, it is inconsistent, varying from one Federal State to another. Both de
tention for the purpose of removal and removals themselves take place to varying degrees.
In this respect, further steps towards unification as defined in the UNHCR Guidelines on
“general principles and procedures for the treatment of unaccompanied minors who are
seeking asylum” (UNHCR 1997), and in the Separated Children in Europe Programme, could
be considered. Likewise, reasons for adapting the relevant legislation may also, irrespective
of the recommendations and/or demands of human rights organisations and organisations
giving assistance to refugees, arise out of the implementation of the EU Return Directive
into German law in the coming years.
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