SSOAR

Open Access Repository

The use of detention and alternatives to detention
in Germany: Study by the German National Contact
Point for the European Migration Network (EMN)

Grote, Janne

Verdffentlichungsversion / Published Version
Arbeitspapier / working paper

Empfohlene Zitierung / Suggested Citation:

Grote, J. (2014). The use of detention and alternatives to detention in Germany: Study by the German National Contact
Point for the European Migration Network (EMN). (Working Paper / Bundesamt fuir Migration und Flichtlinge (BAMF)
Forschungszentrum Migration, Integration und Asyl (FZ), 59). Nurnberg: Bundesamt fiir Migration und Flichtlinge
(BAMF) Forschungszentrum Migration, Integration und Asyl (FZ); Bundesamt fur Migration und Fliichtlinge (BAMF)
Nationale Kontaktstelle fir das Européische Migrationsnetzwerk (EMN). https://nbn-resolving.org/urn:nbn:de:0168-

ssoar-67722-1

Nutzungsbedingungen:

Dieser Text wird unter einer Deposit-Lizenz (Keine
Weiterverbreitung - keine Bearbeitung) zur Verfigung gestellt.
Gewéhrt wird ein nicht exklusives, nicht (Ubertragbares,
persénliches und beschrénktes Recht auf Nutzung dieses
Dokuments.  Dieses Dokument ist ausschlieSlich  fiir
den persénlichen, nicht-kommerziellen Gebrauch bestimmt.
Auf sémtlichen Kopien dieses Dokuments missen alle
Urheberrechtshinweise und sonstigen Hinweise auf gesetzlichen
Schutz beibehalten werden. Sie dlrfen dieses Dokument
nicht in irgendeiner Weise abéndern, noch dirfen Sie
dieses Dokument fiir &ffentliche oder kommerzielle Zwecke
vervielféltigen, offentlich ausstellen, auffiihren, vertreiben oder
anderweitig nutzen.

Mit der Verwendung dieses Dokuments erkennen Sie die
Nutzungsbedingungen an.

gesIs

Leibniz-Institut
fiir Sozialwissenschaften

Terms of use:

This document is made available under Deposit Licence (No
Redistribution - no modifications). We grant a non-exclusive, non-
transferable, individual and limited right to using this document.
This document is solely intended for your personal, non-
commercial use. All of the copies of this documents must retain
all copyright information and other information regarding legal
protection. You are not allowed to alter this document in any
way, to copy it for public or commercial purposes, to exhibit the
document in public, to perform, distribute or otherwise use the
document in public.

By using this particular document, you accept the above-stated
conditions of use.

Mitglied der

Leibniz-Gemeinschaft ;‘


http://www.ssoar.info
https://nbn-resolving.org/urn:nbn:de:0168-ssoar-67722-1
https://nbn-resolving.org/urn:nbn:de:0168-ssoar-67722-1

m Federal Office
£ o for Migration

and Refugees

The use of detention and
alternatives to detention
in Germany

Study by the German National Contact Point
for the European Migration Network (EMN)

Working Paper 59 Janne Grote







The use of detention and
alternatives to detention
in Germany

Study by the German National Contact Point
for the European Migration Network (EMN)

Janne Grote

Federal Office for Migration and Refugees 2014






Foreword

Foreword

At the time of compilation of this focus study, the
institutional and legislative framework in Germany of
detention pending deportation and alternatives to de-
tention pending deportation were in flux. On the one
hand, work on legislative modifications is currently
under progress. On the other hand change is related

to a ruling by the European Court of Justice from 17
July 2014, concerning the accommodation of persons
in detention pending deportation within specialized
detention facilities. Developments related to detention
pending deportation during the lawsuit and the pro-
nouncements of the judgment are incorporated within
this study (cf. chapter 4). Potential further consequenc-
es for the accommodation of persons in detention
pending deportation were not foreseeable at the time
of completion of this study and could therewith not be
taken into account.

Alongside, the need for implementation of the EU
admission directive 2013/33/EU into national law is
checked, which needs to enter into force officially until
20 July 2015. These legislative procedures were not
terminated at the time of the editorial deadline. Thus,
due to the continuous decision-making processes,

this study may not present the current state of affairs
exhaustively, nor can it foresee future developments. It
must be explicitly emphasized, that this study reflects
upon a state, which may or will soon be out-dated due
to the continuous decision-making processes. Never-
theless, the Federal Office for Migration and Refugees
did decide to portray the German practice, legal foun-
dation and discussion, in order to participate in the
EU-wide comparison.






Executive Summary

Executive Summary

The organisation and conditions of detention pending
deportation are shaped by the complexity of the fed-
eral structure of the German state and have undergone
many changes in recent years. This has been caused,
inter alia, by European harmonisation at the level of
the common migration and asylum policy that have
been incorporated into German regulations governing
detention pending deportation in the form of regula-
tions and directives.

In 2013, more than 4,300 persons were detained pend-
ing deportation in the Federal Lander over the course
of the year (not including Hesse, see Chapter 2.5). All in
all, the number is declining since 2008 (8.805), though
the decline differs strongly between the Federal Lan-
der. In those Federal Lander, which provided data, in
2013 the average duration of detention pending de-
portation varied between 17.5 days and 37 days.

General legal and administrative terms

The provisions for the staff of the competent foreign-
ers authorities, the police forces of the Federal Lander
and the Federal Police to apply for detention pending
deportation or other coercive measures to terminate a
person's residence or to refuse them entry are set forth
in the Residence Act (Aufenthaltsgesetz), the corres-
pondent General Administrative Regulations relating
to the Residence Act and in the Act on Proceedings

in Family Matters and in Matters of Non-contentious
Jurisdiction (Gesetz tiber das Verfahren in Familien-
sachen und in den Angelegenheiten der freiwilligen
Gerichtsbarkeit).

Generally speaking, it is important to establish
whether the deprivation of liberty is proportional for
the purpose of safeguarding deportation, or whether
it could also be implemented successfully by imposing
less restrictive but also sufficient measures. Some Fed-
eral Linder have issued their own decrees and laws to
supplement and specify the provisions set forth in the

Residence Act and the General Administrative Regula-
tions relating to the Residence Act.

Moreover, at present, the Federal Ministry of the In-
terior revises the Residence Act as well as the Asylum
Procedure Act (Asylverfahrensgesetz). Therewith, ob-
jective grounds for the assumption that a person will
abscond shall be implemented into national law. By
the time finishing this study, these legislative proce-
dures were not completed, yet.

Types of accommodation and detention
conditions

In some Federal Lander, persons taken into deten-
tion pending deportation are being accommodated in
separate facilities of prisons reserved specifically for
them whereas other Federal Lander have set up special
pre-removal detention facilities (until 25 July 2014).
Some Federal Lander also cooperate in finding accom-
modation for persons taken into detention pending
deportation. Until now, conditions at the individual
pre-removal detention centres depend in particular on
whether the person is detained in a special pre-remov-
al detention facility or in separate facilities of prisons.

Within the framework of national law the detention
conditions prove to be shaped heterogeneously. Due
to extended cooperation among the Federal Lander in
accommodating persons taken into custody, already
before the ruling of the European Court of Justice,
more persons are taken into custody awaiting deporta-
tion at special pre-removal detention centres than in
prisons.

On 17 July 2014 the European Court of Justice judged
(C-473/13, C-514/13 and C-474/13) that a Member
State cannot rely on the fact that there are no special-
ized facilities in a part of its territory to justify de-
taining third-country nationals separately in prisons
pending their deportation, removal or refusal of entry



if a specialized detention facilities exists in a member
state as a whole. The competent ministries will evalu-
ate the transformation of the ruling by the European
Court of Justice.

Alternatives to detention

On the one hand, alternatives to detention pending
deportation continue to involve institutionalised
procedures that apply either to all persons required to
leave the federal territory (who have their passports
confiscated) or certain groups of persons (unaccom-
panied minors). On the other hand, staff at the public
authorities may also determine further alternative
coercive measures (administrative provisions) in indi-
vidual cases (for instance, to provide a surety). In ad-
dition, in several Federal Lander the staff at the public
authorities has further alternative coercive measures
at its disposal (for instance, payment of a guarantee or
the handover in the area of responsibility of a person
of trust). Though, with each of the alternatives the
question needs to be asked, to what extent they suit
the purpose of safeguarding deportation in praxis.

Executive Summary
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Introduction

Introduction

Third-county nationals® can be refused the right to
reside in Germany, even prior to crossing the border, if
they do not fulfil the entry conditions set forth in Ar-
ticle 5 of the Schengen Border Code? (Regulation (EC)
No 562/2006) or because an application for asylum was
refused as final and conclusive on the grounds that it
was unfounded. It is also possible that third-country
nationals are persons who have entered the country
unlawfully and who do not have any right of residence
from the outset. If the person in question is not or is
no longer in possession of the necessary residence
permit, this person is obliged to leave the federal terri-
tory. The competent foreigners authorities, police and
border authorities are obliged by law to ensure that
third-country nationals® required to leave the federal
territory actually do so and that persons attempting to
enter the country unlawfully are refused entry - unless
they are seeking international protection. Generally, a
voluntary return is to be preferred. Though, if neces-
sary, the termination of an immigrant’s residence can
be accompanied by coercive measures, if the time limit
for a voluntary return has expired or such time limit
did not exist. The termination of a residence can be
accompanied by simply requesting the immigrant to
leave the federal territory, to threatening deportation,
to deport or remove a person without taking him into
detention, to enforcing deportation or removal after
taking the immigrant into detention pending deporta-
tion or into pre-removal detention. Deportation and
removal, by act of law, come along with a ban on entry
and residence.

1 Inaccordance with Article 2 of the Schengen Borders
Code “third-country nationals” mean any person who is
not a Union citizen as defined by Article 17 para. 1 of the
treaty and who is not a “person enjoying the Community
right of free movement” according to number 5 of the
present Article (Regulation (EC) No 562/2006).

2 Regulation (EC) No 562/2006 of the European Parliament
and the Council of 15 March 2006 establishing a Com-
munity Code on the rules governing the movement of
persons across borders (Schengen Borders Code).

3 Asarule, the masculine form will be used for non-
gender-specific designations in this report. It will refer to
men and women alike.

Subject matter and objective of the study

Detention and alternatives as coercive measures used
for the purpose of safeguarding deportation (respec-
tively removal, refusal of entry) without detaining a
person are the subject matter of the study. Although
the various types of detention are measures that
deprive a person of his or her liberty (preparatory
detention, detention ordered as a preventative meas-
ure, detention pending exit from the federal territory,
pre-removal detention and detention pending deporta-
tion), the purpose of detention pending deportation
is not “to prepare or institute criminal proceedings or
execute a sentence nor does it represent a sanction or
an alternative to imprisonment” (General Administra-
tive Regulations relating to the Residence Act 62.2.0.0).
Rather, it is a “preventative measure within the con-
text of enforcing the obligation to leave the federal
territory”. In principle, detention pending deporta-
tion does not presuppose any intentional conduct or
misdemeanour on the part of the foreigner, it merely
predicts the risk regarding the enforceability of the
deportation” (Dienelt 2011: § 62 of the Residence Act
margin number 5).

The general regulatory and organisational conditions
for the purpose of enforcing the requirement to leave
the federal territory, on which the individual measures
are based, are regulated by numerous laws, regulations
and directives at federal level and state level. They are
being influenced to an ever larger extent by EU Direc-
tives and Regulations. The strong influence European
law is having on national law can be attributed to a
general harmonisation strategy in the policy-making
area of European migration policy in general and asy-
lum and visa policy in particular.

Germany’s federal structure and increasing EU inte-
gration has resulted in the emergence of a complex
legal and regulatory organisational structure in rela-
tion to issues regarding the detention of third-country
nationals. This study therefore aims to sum up the ad-
ministrative and organisational status quo in relation
to detention, the conditions at pre-removal detention

13
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centres and potential alternative coercive detention
measures.

At present, the Federal Ministry of the Interior revises
the Residence Act as well as the Asylum Procedure Act
(Asylverfahrensgesetz). Therewith, objective grounds
for the assumption of absconding shall be implement-
ed into national law. By the time finishing this study,
these legislative procedures were not completed, yet.

This Focus Study was completed within the frame-
work of the European Migration Network, it is being
completed in parallel in all participating Member
States as well as Norway and will be summarized in a
comparative synthesis report.

Sources used

In addition to the general legal and organisational
conditions and the most recent developments in pol-
icy-making, this Focus Study includes many sources
on the various measures terminating an immigrant’s
residence, the various types of detention, the number
of persons detained, detention conditions and the
alternatives to detention. Legal texts and administra-
tive provisions as well as decrees issued by the Federal
Lander on the Foreigners Act and Residence Act were
the most important sources. Responses by the Federal
Government and Governments of the Federal Lander
to minor interpellations on the subject submitted

to the German Bundestag or the parliaments of the
individual Lander since 2012 were used to prepare
the latest statistics.* Since the enforcement of deten-
tion pending deportation comes under the remit of
the Federal Linder in Germany and the most recent
nationwide surveys on cumulative annual overviews
of detention pending deportation were carried out in
2011 (cf. Deutscher Bundestag 2012a + b), the Minis-
tries, Senate administrations and statistics authorities

4 Iwould like to thank Julia Amann and Matthias Kauz-
mann for the editorial assistance they provided within
the framework of their internships at BAMF.

Introduction

responsible for detention pending deportation at state
level were asked to provide information for the years
2012 and 2013. Further data was obtained from the
Central Register of Foreigners or from statistics reports
and studies conducted by the Federal Office for Migra-
tion and Refugees (BAMF) and the EMN. National and
international studies and reports by a wide range of
non-governmental organisations were also taken into
account.



Legislative and institutional framework of detentaion to enforce the regirement to leave the federal territory of third-country nationals

Legislative and institutional
framework of detention to
enforce the requirement to
leave the federal territory of
third-country nationals

Detention is by law used as a last resort (ultima ratio)
in forcefully terminating the residence of third-coun-
try nationals obliged to leave the federal territory and
may also be ordered for enforcing the refusal of entry
at an external border of the Federal Republic of Ger-
many and for enforcing the refusal of an entry.

2.1 Categories of third-country natio-
nals that can be detained, national
provisions and grounds for detention
(schema)

Table 1 provides an overview of the legal bases; on
which certain groups of persons can be detained for
the purpose of refusing or terminating their residence.
The Table lists the legal bases; on which persons to
whom the relevant residence status applies may per-
haps be detained bearing the principle of proportion-
ality in mind.

Filing an application for detention pending deporta-
tion comes under the remit of the Federal Lander
(foreigners authorities, the police forces of the Federal
Lander) as well as the authorities charged with car-
rying out the police control of cross-border traffic.
Carrying out detention pending deportation falls ex-
clusively within the remit of the Federal Lander. Some
Federal Linder have issued supplementary adminis-
trative regulations or Land laws regulating detention
pending deportation (cf. Annex A2).

2.2 Detention pending exit from the federal
territory

Third-country nationals may only enter or stay in the
federal territory if, amongst others, they are in pos-
session of a recognised and valid passport or passport
substitute which authorizes to cross the border (§ 3 of
the Residence Act). If a third-country national enter-
ing the federal territory does not possess the required
passport or passport substitute and if a third-country
national does not possess the necessary visa pursuant
upon entry® (§ 14 of the Residence Act), they shall be
deemed to be attempting to enter the federal territory
unlawfully. This may result in these persons being
refused entry at the border by the competent border
authorities in accordance with Article 13 of the Schen-
gen Border Code (Regulation (EC) No 562/2006)° (§ 15
of the Residence Act). Persons who are enforceably
refused entry do not face a ban on re-entry.

Persons who have filed an application for asylum and
who come under the ban of deportation despite not

5 According to § 14 para. 2 of the Residence Act the au-
thorities charged with carrying out the police control
of cross-border traffic may issue exceptional visa and
passport substitute documents. Herewith, requirements
by Article 35 of the Visa Code need to be considered.

6  Afurther reason to refuse entry shall apply if “there is a
well-founded suspicion that the foreigner does not in-
tend to stay in the country for the stated purpose” (§ 15
para. 2 number 2 of the Residence Act).

15



Legislative and institutional framework of detentaion to enforce the regirement to leave the federal territory of third-country nationals

Legal basis for detention

Table 1: Legal basis for detention broken down into residence categories
Third-country nationals broken Detention
down into residence categories possible

(For state-specific regulations, cf. Annex 2.4)

onalaw?

Applicants for international
protection in ordinary proce-
dures (first-time application
and not involving the Dublin
procedure)

Applicants for international
protection in ordinary pro-
cedures (follow-up applica-
tion not involving the Dublin
procedure)

Applicants for international
protection subject to Dublin
procedures

Rejected applicants for inter-
national protection

Other rejected applicants for
residence permits (with and
without family reunification)

Third-country nationals de-
tained at the border to prevent
illegal entry

Rejected asylum seekers after
conclusion of an expedited
airport procedure while pro-
curing documents in place of a
passport

Persons found to be illegally
present on the territory of
the (Member) State who have
not applied for international
protection and are not (yet)
subject to a return decision

Persons who have been issued
areturn decision

Third-country nationals to be
expelled

Third-country nationals who
pose a "threat" or "terrorist

threat" to the security of the
Federal Republic of Germany

§ 14 para. 3 Asylum Procedure Act (in case an application
for asylum is filed out of detention) in conjunction with
§§ 62 para. 2 and 3 and 62a of the Residence Act

§ 71 para. 8 of the Asylum Procedure Act in conjunction
with § 62 para. 2 and 3 and § 62a of the Residence Act

§ 57 para. 2 in conjunction with § 62 para. 2 and 3 and
§ 62a of the Residence Act and Article 28 of Regulation
(EU) No 604/2013

§ 62 para. 2 and 3 in conjunction with § 62a of the
Residence Act

§ 62 para. 2 and 3 in conjunction with § 62a of the
Residence Act

§ 15 para. 5 sentence 1 of the Residence Act

§ 15 para. 6 or 5 in conjunction with § 62 para. 4 of the
Residence Act; § 18a of the Asylum Procedure Act; In
Dublin cases: Regulation (EU) No 604/2013

§ 57 para. 1 as well as §§ 62 and 62a of the Residence
Act

§ 62 para. 2-3 and § 62a of the Residence Act

§§ 53-56 in conjunction with § 62 para. 2 and § 62a of
the Residence

§ 58a in conjunction with §§ 62 para. 3 sentence 1 num-
ber 1a and 62a of the Residence Act

Source: Residence Act, General Administrative Regulations relating to the Residence Act, Asylum Procedure Act, Regulation (EU) No

604/2013, Directive 2008/115/EC.

* See rulings of the Federal Court of Justice from 26 June 2014 and 23 July 2014 (BGH AZ: V ZB 31/14).

being entitled to enter the federal territory are not
refused entry because they may be persons in need of
international protection (refugees under the Geneva
Convention, persons entitled to asylum, persons seek-
ing subsidiary protection). Generally, residence on the
federal territory is permitted to asylum seekers during

the procedure for granting the right of asylum (§ 55
para. 1 sentence 1 of the Asylum Procedure Act). They
shall immediately be referred to the competent recep-
tion centre (§ 18 para. 1 of the Asylum Procedure Act).
However, this measure does not apply for asylum seek-
ers who enter the federal territory via a “safe country
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of origin™”

another country responsible for processing the asylum
application by virtue of bilateral readmission agree-
ments or the Dublin procedure, and when proceedings
to admit or re-admit them are initiated. They are re-
fused entry (§ 18 para. 2 of the Asylum Procedure Act).

or who come under the jurisdiction of

In order to ensure that a refusal of entry is effective
where a ruling to refuse entry has been issued and can-
not be enforced immediately, the foreigner concerned
is to be taken into custody (detention pending exit from
the federal territory) (§ 15 para. 5 sentence 1 of the Resi-
dence Act). This shall not apply to foreigners who have
reached the federal territory by air (§ 15 para. 6 of the
Residence Act). Since detention is always intended to
be the last resort, there must also be a “concrete threat
that the foreigner will attempt to enter the federal
territory (unlawfully) despite being refused entry”
(Dienelt 2011: § 15 of the Residence Act margin num-
ber 15.5.1). According to the General Administrative
Regulations® of the Federal Ministry of the Interior
relating to the Residence Act (as at: 26 October 2009),
foreigners cannot be refused entry immediately if, for
instance, “authorities cannot be reached regarding
urgently required information” or if they are in urgent
need of medical treatment (General Administrative
Regulations relating to the Residence Act 15.0.4). Other
grounds may apply if the foreigner does not hold the
necessary identification documents or exit documents
and it is necessary to procure a passport substitute

7 The EU Member States, and Norway and Switzerland are
considered to be “safe countries of origin” (§ 26a para. 2
in conjunction with Annex I to § 26a of the Asylum Pro-
cedure Act). In principle, if an asylum seeker has entered
the Federal Republic via a “safe country of origin”, he is
not recognized as a person who is entitled to asylum.
Notwithstanding this, the asylum procedure is initiated
in Germany once the person has entered the federal ter-
ritory unless it has been established that another country
is responsible for doing so. If, by contrast, there are indi-
cators suggesting that another country is responsible for
carrying out the procedure, the Dublin II procedure - and
since 1 January 2014 the Dublin III Regulation applies
to these cases. This means that in practice the country
which the asylum seeker first entered is responsible for
examining the application for asylum. Asylum seekers are
then returned to or deported to these countries.

8 Administrative regulations are orders issued by a superior
administrative body to subordinate administrative bodies
and are binding on them. Administrative regulations are
intended to safeguard uniform application of the law
within public authorities resulting from discretionary
scope, interpretation scope and specification scope of the
law.

(General Administrative Regulations relating to the
Residence Act 15.5.1). When an entry to the Federal
territory is refused at the airport in the direction of a
contractual state of the Chicago Convention on In-
ternational Civil Aviation (ICA-Convention), the pro-
curing of a passport substitute is not necessary, if the
requested person accessed Germany via that specific
state directly. After the border authorities directed the
refusal of entry and decided on the necessity to take
the person into custody, they subsequently apply to
the Local Court on the deprivation of liberty (deten-
tion pending exit) according to § 417 para. 2 number 5
of the Act on Proceedings in Family Matters and in
Matters of Non-contentious Jurisdiction. The justifica-
tion of the application needs to include the obligation
to leave the Federal territory of the person concerned
as well as the preconditions and the feasibility of the
refusal of entry. In urgent cases, the deprivation of
liberty may be implemented as an interim order in
accordance with § 427 of the Act on Proceedings in
Family Matters and in Matters of Non-contentious
Jurisdiction. The interim deprivation of liberty may
not last longer than six weeks (§ 427 para. 1 sentence
2 of the Act on Procedure in Act on Proceedings in
Family Matters and in Matters of Non-contentious
Jurisdiction).

2.3 Detention used to enforce the obli-
gation to leave the federal territory

There are different reasons why a third-country na-
tional’s residence permit may lapse. This can be the
case, for instance, if it has expired, the residence permit
has been confiscated by the foreigners authorities,

the residence permit is revoked or expulsion has been
imposed (for instance, if the immigrant has legally
binding been sentenced to a prison term at least three
years pursuant to § 53 of the Residence Act).’ A person
shall be obliged to leave the federal territory in general
if he or she does not possess or no longer possesses the
necessary residence title (§ 50 para. 1 of the Residence
Act). The third-country national shall be required “to
leave the federal territory without delay or, if a period
has been allowed for departure, by the end of this pe-

9  §51 of the Residence Act contains an exhaustive list of
reasons terminating the lawfulness of residence and the
relevant exemptions.

17
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riod” (§ 50 para. 2 of the Residence Act). The passport
or passport substitute of an immigrant who is required
to leave the federal territory should be taken into cus-
tody until the time of his or her departure (§ 50 para. 5
of the Residence Act). A third-country national who is
required to leave the federal territory and who intends
to change his or her address or to leave the district
covered by the foreigners authority for more than
three days shall be required to notify the foreigners
authority beforehand accordingly (§ 50 para. 4 of the
Residence Act).

In principle, persons required to leave the federal terri-
tory should be given enough time to ensure they leave
the Federal Republic of Germany “voluntarily” and can
make preparations to leave (cf. Dienelt 2011: § 50 of the
Residence Act margin number 12).2° As a rule, notice

of intention to deport an immigrant is served by the
foreigners authorities specifying a reasonable period
of between seven and 30 days for voluntary departure
(§ 59 of the Residence Act).

2.3.1 Detention pending deportation

§§ 62 and 62a of the Residence Act specify under what
conditions and enforcement conditions third-country
nationals can be forced to leave the federal territory
by detaining them (detention pending deportation).
Detention pending deportation is used to ensure the
termination of a person’s residence unless the person
obliged to leave the federal territory can be forced to
leave by alternative (coercive) means (cf. Hofmann/
Hoffmann 2008, Hailbronner 2014: margin number
1148). First of all, reference is made to the need for
proportionality according to which “custody awaiting
deportation shall not be permissible if the purpose

of the custody can be achieved by other, less severe
means which are also sufficient” (§ 62 para. 1 sentence

10 The following criteria are considered to be indicators
of “necessary preparations for departure”: “the person
must lodge and substantiate an appeal, terminate their
employment and lease for a dwelling in the federal terri-
tory, prepare to return home, procure travel documents,
search for accommodation and, if possible, be seeking
employment in the home country” (Dienelt 2011: § 50 of
the Residence Act margin number 15). Furthermore, spe-
cial hardships in relation to deadlines set must be taken
into account such as “family ties, spouse’s employment,
underage children attending school, pregnancy or illness
of the person obliged to leave the federal territory or of
their spouse, difficulties in finding accommodation and
employment in the native country” (Dienelt 2011: § 50 of
the Residence Act margin number 15).

1 of the Residence Act; cf. also Chapters 3.2 and 5).
Furthermore, the detention shall be “limited to the
shortest possible duration” (§ 62 para. 1 sentence 2 of
the Residence Act).

2.3.2 Custody to prepare deportation

A third-country national, who is to be expelled for
being sentenced to a prison term of several years,

for having furnished false or incomplete informa-

tion in order to obtain a German residence title or for
endangering “the free and democratic constitutional
system or the security of the Federal Republic of Ger-
many” (expulsion order pursuant to §§ 53 to 56 of the
Residence Act) may face so-called custody to prepare
deportation which is imposed by judicial order “if a
decision on deportation cannot be reached immedi-
ately and deportation would be much more difficult or
impossible without such detention” (§ 62 para. 2 of the
Residence Act). “The purpose of the detention is to give
the authorities enough time to substantiate the obliga-
tion to leave the federal territory by issuing an expul-
sion order” (Winkelmann in Dienelt 2011, § 62 of the
Residence Act, margin number 40). Custody to prepare
deportation is permissible in particular, if the expul-
sion may be ordered within six weeks after commenc-
ing a prison sentence and if it may be enforced within
this time frame (General Administrative Regulations
relating to the Residence Act 62.1.1).

2.3.3 Custody to secure deportation

Other reasons why a person may be “placed in custody
by judicial order for the purpose of safeguarding de-
portation” exist if, according to § 62 para. 3 sentence 1
of the Residence Act

1. “the foreigner is enforceably required to leave the
federal territory on account of his or her having
entered the territory unlawfully

la. a deportation order has been issued pursuant to
§ 58a but is not immediately enforceable,

2. the period allowed for departure has expired and
the foreigner has changed his or her place of resi-
dence without notifying the foreigners authority
of an address at which he or she can be reached,

3. he or she has failed to appear at the location stipu-
lated by the foreigners authority on a date fixed



Legislative and institutional framework of detentaion to enforce the regirement to leave the federal territory of third-country nationals

for deportation, for reasons for which he or she is
responsible,

4. he or she has evaded deportation by any other
means or

5. well-founded suspicion exists that he or she in-

tends to evade deportation”!!

In order to be subject to detention ordered to secure
deporation, the immigrant must be enforceably
obliged to leave the federal territory and at least a
certain likelihood and suspicion must exist in each
individual case that the third-country national intends
to evade deportation — a mere refusal to leave the
country is not enough of a reason (cf. Federal Court of
Justice, Ruling from 19/01/2012,V ZB 221/11, margin
number 4). In the case of detention ordered to secure
deportation, § 62 para. 3 sentence 4 says that custody
to secure deportation shall not be permissible if it is
established that it will not be possible to carry out
deportation within the next three months for reasons
beyond the immigrant’s control. This is the case, for
instance, if he or she is unable to travel owing to hos-
pitalisation (cf. General Administrative Regulations
relating to the Residence Act 62.2.0.2) or if he or she
lacks a falsified passport and a passport substitute
needs to be organised in cooperation with a specific
state which denies or delays the issuance of the pass-
port substitute, while the person obliged to leave the
federal territory is willing to cooperate.

Custody to secure deportation may be ordered for up
to six months. In cases in which the immigrant hin-
ders his or her deportation, it may be extended by a
maximum of twelve months” (§ 62 para. 4 sentence 1
of the Residence Act). This means that a person obliged
to leave the federal territory can be detained for up to
18 months®?, although the average time they are de-
tained in Germany in recent years has been less than
one month. The longest detention period documented
was 238 days or almost 8 months in 2011 (Selders 2013:
15; cf. for the duration of detention pending deporta-
tion Annex A3).

11 For reasons why suspicion may exist, cf. Chapter 3.2.

12 Aperiod of custody to prepare deportation shall count
towards the overall duration of custody to secure depor-
tation (§ 62 para. 4 sentence 2 of the Residence Act).

The authority responsible for the detention applica-
tion may detain a person without a prior judicial order
and place him or her in temporary custody'® under
certain conditions, although the third-country na-
tional must be brought before the court without delay
and by the end of the following day at the latest for a
decision on the order for custody to secure deporta-
tion (§ 62 para. 5 of the Residence Act and § 428 para. 1
of the Act on Proceedings in Family Matters and in
Matters of Non-contentious Jurisdiction).

In November 2011 residence-related directives of the
European Union were transposed into the Residence
Act and the Asylum Procedure Act, which also affect
the provisions governing the detention of immigrants
under EU law. The need for amendment resulted in
particular on the basis of the EU Return Directive'*
(2008/115/EC). It determined for the first time grounds
for detention (Article 15), the conditions of detention
(Article 16) and special provisions governing minors
and families (Article 17). It also defines “emergency
situations” (Article 18).

2.3.4 Pre-removal detention

Pre-removal detention is another form of detention
that is used to enforce the obligation to leave the fed-
eral territory (§ 57 para. 3 in conjunction with § 62 of
the Residence Act). Unlike refusal of entry at the border
which represents a measure that prevents residence,
removal is a measure that actually terminates a per-
son’s residence (Hailbronner 2014: margin number
1088, Dienelt 2011: § 57 of the Residence Act margin
number 2 and 3). A person who is intercepted in con-
junction with unlawful entry into the federal territory
across a border shall be removed from the federal ter-
ritory (§ 57 para. 1 of the Residence Act). The person in

13§62 para. 5 of the Residence Act: “The authority respon-
sible for the detention application may detain a foreigner
without a prior judicial order and place such foreigner in
temporary custody where 1. there is a strong suspicion
that the conditions pursuant to para. 3, sentence 1 apply,
2.it is not possible to obtain the judicial decision on the
order for custody to secure deportation beforehand and
3. there is a well-founded suspicion that the foreigner
intends to evade the order for custody to secure depor-
tation. The foreigner shall be brought before the court
without delay for a decision on the order for custody to
secure deportation.”

14 Directive 2008/115/EC of the European Parliament and
of the Council of 16 December 2008 on common stan-
dards and procedures in Member States for returning
illegally staying third-country nationals.

19
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question is required to leave the federal territory from
the moment they have entered the federal territory
unlawfully (§ 58 para. 2 sentence 1 number 1 of the
Residence Act) unless he or she has filed an application
for asylum. By contrast, if the third-country national
files an application for asylum, the asylum seeker may
not be removed immediately even if he or she “does
not fulfil the formal requirements for lawful entry”
(Dienelt 2011: § 15 of the Residence Act margin num-
ber 3).

If a third-country national is apprehended by the Fed-
eral Police and does not file his or her application for
asylum until the Federal Police have applied for pre-
removal detention from the federal territory or if the
third-country national's application is not forwarded
to the Federal Office for Migration and Refugees until
he or she has been taken into custody, the application
is deemed to “have been filed while being in deten-
tion”. This may result in the person having to remain
in detention until a decision is taken on their appli-
cation (cf. Deutscher Anwaltverein 2010: 13ff,
Hailbronner 2014: RN 1104).

Furthermore, a third-country national, who entered
the country unlawfully can be enforceably required to
leave the federal territory, if he or she “is intercepted
by the border authority in the vicinity of the border®®
in close chronological proximity to unlawful entry
into the federal territory and there are indications that
another state is responsible for conducting an asylum
procedure by virtue of legislation of the European
Union or of an international treaty, and an admission
or readmission process is initiated” (§ 57 para. 2 of the
Residence Act). This type of EU legal provision relates
to the Dublin Regulation®®, according to which only
one Member State is responsible for examining the
application for asylum although in practise this is
often the Member State in which the asylum seeker
first filed an application for asylum or first entered and

15 “In a corridor spanning 30 kilometres along the border to
the EU neighbouring countries” (Habbe 2014: 4).

16 The Dublin-III Regulation (EU) No 604/2013 entered into
force on 19 July 2013 and has applied since 1 January
2014. The Dublin-II Regulation (EC) No 343/2003 con-
tinues to apply to procedures initiated before 1 January
2014, if the request for recognition and transfer to ano-
ther member state has been issued in 2013. In case the
procedure started before 01 January 2014 but the request
for recognition and transfer was not issued before
01 January 2014, the Dublin-III Regulation applies.

was first photographed and fingerprinted.’” Up until
31 December 2013, asylum seekers were transferred

to other Member States on the basis of the Dublin II
Regulation (EC) No 343/2003, although there were no
provisions for detaining third-country nationals in the
Dublin procedure and detention was enforced based
on the provisions laid down in national law.*

Meanwhile, the Dublin-III Regulation (EU) No 604/
2013 also contains statutory provisions for detaining
third-country nationals for the purpose of transfer

in the Dublin procedure. The Dublin-III Regulation
entered into force on 19 July 2013 and has been ap-
plicable in Germany since 1 January 2014. Article 28 of
the Regulation specifies the grounds and time periods
for detention, whereupon detention may only be con-
sidered as a coercive measure, if a considerable risk of
absconding is given. The term “risk of absconding” is
defined in Article 2 letter n of the Dublin-III-Regula-
tion.?®

The Federal Government examines the need for fur-
ther adaptation and implementation of the newly
established regulations to national law (Deutscher
Bundestag 2014c: 9). The implementation of sufficient
reasons — based on objective criteria defined by law

17 If an asylum seeker is apprehended in a Member State,
the first step is an identity screening. This also involves
taking the fingerprints of the person apprehended which
are subsequently entered into the pan-European database
(EURODAC) to which the competent authorities involved
in the asylum procedure of all Member States have access.
This means it is possible to ascertain whether a person
has already filled an application for asylum in another
Member State and whether they entered the federal ter-
ritory via this state and whether this state allowed them
to enter the federal territory. If this is the case, the Dublin
procedure makes provision for the asylum seeker to be
transferred to this Member State with the relevant time
periods and exemptions being observed (for comprehen-
sive information on the Dublin-II Procedure Regulation
(EC) No 343/2003: Dolk 2011; for the Dublin-III Regulati-
on (EU) No 604/2013: Bender/Bethke 2013).

18 For this procedure, § 57 of the Residence Act was invoked
on the one hand and pre-removal detention was imposed
if the person could not be removed from the federal ter-
ritory immediately and if, pursuant to § 57 para. 3 of the
Residence Act, the other requirements for detaining the
persons were fulfilled in accordance with the provision
set forth in §§ 62 and 62a of the Residence Act (see above).

19 In terms of Article 2 letter n of the Dublin-III Regulation
the term ,risk of absconding” is defined as, “the existence
of reasons in an individual case, which are based on ob-
jective criteria defined by law, to believe that an applicant
or a third- country national or a stateless person who is
subject to a transfer procedure may abscond.”
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- to believe that a person concerned may abscond, is
already worked on.

2.4 Detention of particularly vulnerable
persons

The situation of particularly vulnerable persons is to
be considered adequately. They must be provided with
special support services and a special infrastructure, as
described below.

2.4.1 Families with underage children

The EU Return Directive identifies families with un-
derage children as a vulnerable group of persons, spec-
ifying that they “shall only be detained as a measure
of last resort and for the shortest appropriate period
of time” (Article 17 para. 1 of Directive 2008/115/EC).
The provisions set forth in the Return Directive have
already been transposed in the German Residence Act,
ensuring that “Minors and families with minors may
be taken into custody awaiting deportation only in
exceptional cases and only for as long as is reasonable
taking into account the well-being of the child” (§ 62
para. 1 sentence 3 of the Residence Act).

Furthermore, the General Administrative Regulation
specifies that, as a rule, an application for “detention
pending deportation can only be filed for one parent”
in families with underage children (62.0.5 General Ad-

ministrative Regulations relating to the Residence Act).

Decrees issued in the individual Federal Lander sup-
plement this requirement. The Addendum to the Gen-
eral Administrative Regulations of the Bavarian Minis-
try of Home Affairs relating to the Residence Act, says
that for instance?, subject to certain exemptions, only

20 Supplementary information on the General Administra-
tive Regulations relating to the Residence Act in Bavaria:
“In view of this, only one parent of families obliged to
leave the federal territory can be taken into detention
pending deportation. This corresponds to the common
practice in relation to families with underage children
in which only the father of the family can be taken into
detention pending deportation. Separate accommoda-
tion arrangements are made for the wife together with
her children prior to deportation. In some cases, they
may be allowed to remain at their current home pending
deportation (cf. ruling handed down by the Landtag on
11 October 1995, printed paper 13/2840). If absolutely
necessary, the spouse who is not detained may be provi-
ded with accommodation at the transit zone of Munich
airport for a short period (usually the night prior to their

the father of the family may be detained, although
this rule can be waived under certain circumstances
(Administrative Regulations of the Bavarian State
Ministry of Home Affairs, Construction and Transport
relating to the Foreigners Act (BayVVAusIR) 1.62a).

In addition, the Residence Act, the General Adminis-
trative Regulations relating to the Residence Act and
decrees issued by the Federal Lainder impose condi-

tions for the accommodation of families with children.

In Rhineland-Palatinate, the information on applica-
tion of the law provided by the Ministry?! of 15 August
2013 says that “the well-being of the child must be
safeguarded” before the parents can be detained pend-
ing deportation (MIFKJF Rheinland-Pfalz 2013: 3). In
Berlin, families with children “are detained for one
night at most” which serves the purpose of not having
to place them in the care of emergency child welfare
services or youth welfare services (Deutscher Bundes-
tag 2012b: 60).

2.4.2 Unaccompanied minors

The EU Return Directive identifies unaccompanied
minors as a group of vulnerable persons, specifying
that they “shall only be detained as a measure of last
resort and for the shortest appropriate period of time”
(Article 17 para. 1 of Directive 2008/15/EC). These pro-
visions have been transposed into the German Resi-
dence Act so that minors “may be taken into custody
awaiting deportation only in exceptional cases and
only for as long as is reasonable taking into account
the well-being of the child” (§ 62 para. 1 sentence 3 of
the Residence Act). It specifically says in the General

return)” (1.62a Administrative Regulations of the Bava-
rian State Ministry of Home Affairs, Construction and
Transport relating to the Foreigners Act on § 62a of the
Residence Act). Another exemption relating to deporta-
tion by air specifies the following: “This will not be af-
fected by the need to issue a judicial order for all family
members to the taken into detention ordered as a pre-
ventative measure in relation to deportations by air - as
it may be necessary to accommodate the foreigners awai-
ting deportation at the airport (cf. IMS of 29 April 2010,
ref.: IA2-2084.21-1) - (1.62a Administrative Regulations
of the Bavarian State Ministry of Home Affairs, Construc-
tion and Transport relating to the Foreigners Act
(BayVVAuslR) relating to § 62a of the Residence Act).

21 Application information provided by the Ministry for In-
tegration, Family Affairs, Children, Youth and Women of
Rhineland-Palatinate on detention pending deportation
pursuant to § 62 of the Residence Act of 15 August 2013
(ref.: 19 344/725).

21
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Administrative Regulations relating to the Residence
Act that if the parents of minors who are obliged to
leave the federal territory are not residing in the Fed-
eral Republic of Germany “the foreigners authorities
must contact the competent youth welfare services to
arrange accommodation for the foreigner until they
can be deported” (General Administrative Regulations
relating to the Residence Act 62.0.5). Generally, accord-
ing to § 42 para. 1 sentence 1 number 3 of the Social
Code Book VIII, Youth Welfare Services are obliged to
take unaccompanied minors into care.

Alarge number of Federal Linder have imposed
further-reaching regulations relating to the detention
of minors in decrees and administrative regulations
in relation to detention pending deportation. In prin-
ciple, Berlin, Hesse, Saxony, Schleswig-Holstein and
Thuringia say that minors under the age of 16 should
not be taken into detention pending deportation (cf.
Deutscher Bundestag 2012a: 47ff), although in some
cases they are being detained, as, for instance, in Saxo-
ny (cf. Caritas 2014a: 228). In North Rhine-Westphalia
on the basis of a decree, - unless they have committed
a criminal offence — minors may not be detained if

B they are attending school, have a training position
or ajob or are still living with their parents or if

B they have been taken into care by the Youth Wel-
fare Services in accordance with § 42 para. 1 of the
Social Code Book VIII and can be accommodated
in a suitable youth welfare facility or

B if there is no suitable place available at a prison
that ensures the well-being of the minor, or

B if they are under the age of 16 (Directive on Deten-
tion pending Deportation of North Rhine-West-
phalia (AHaftRL NRW) 2009).

In Rhineland-Palatinate, it is regulated that “an ap-
plication for detention pending deportation should
never be filed for young persons under the age of 18”
(MIFKJF Rheinland Pfalz 2013: 3). There is a similar
rule for Bavaria (cf. Deutscher Bundestag 2012b: 60).
In Baden-Wiirttemberg (Administrative Regulation
on Asylum/Return (VwV Asyl/Riickfiihrung) number
3.6.7.1), Bremen (Caritas 2014a: 195) and Saxony-An-
halt (Deutscher Bundestag 2012a: 46) by contrast, it is
not permissible to detain minors under the age of 14.
Irrespective of matters concerning detention, it is

specific to Germany by international standards that
unaccompanied minors seeking asylum are considered
to be capable of performing procedural acts once they
reach the age of 16? (§ 12 para. 1 of the Asylum Proce-
dure Act and § 80 para. 1 of the Residence Act), whereas
in accordance with § 2 of the Civil Code they do not
reach the age of legal accountability until they are 18.2%
This means that 16 and 17-year-olds are capable of
performing procedural acts in asylum and residence-
related procedures and do not need a legal guardian
(cf. Parusel 2009: 14). Apart from that, unaccompanied
minors are supposed to be taken into care by the Youth
Welfare Services and a legal guardian is to be assigned.
According to the Coalition Agreement (CDU/CSU/SPD
2013: 110) “the legal capacity to act in the asylum pro-
cedure and under the Residence Act should be raised
to 18"

2.4.3 Pregnant women and nursing mothers

The Residence Act has not provided any specifica-
tions concerning pregnant and/or nursing mothers
so far. However, the General Administrative Regula-
tions relating to the Residence Act specify that “in
principle pregnant women and mothers may not be
detained pending deportation” within the statutory
measures concerning the protection of women during
pregnancy and motherhood (General Administrative
Regulations relating to the Residence Act 62.0.5). A
decree issued in North Rhine-Westphalia expands the
protective regulation to “nursing mothers” who may
not be taken into detention pending deportation un-
less they have committed a criminal offence. Irrespec-
tive of this, “it must always be certified by a physician
(preferably a female physician) that pregnant women
are well enough to be detained” (Directive on deten-
tion pending deportation of North Rhine-Westphalia
2009). In Brandenburg, women who have passed their
sixth month of pregnancy are not detained “since it is
no longer possible to deport them by air and it is not

22 “Aforeigner who is at least 16 years of age shall be ca-
pable of performing procedural acts in accordance with
this Act, unless he has no legal capacity according to the
terms of the Civil Code or unless he would have to be
offered assistance or be subject to a reservation of con-
sent in this matter if he had reached the age of full legal
accountability” (§ 12 para. 1 of the Asylum Procedure
Act).

23 An overview on the admission, general legal conditions
and the return of unaccompanied foreign minors to and
from Germany is provided, inter alia, by Parusel 2009 and
Caritas 2014a.
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possible for them to give birth within the prison facil-
ity. At the pre-removal detention centre in Eisenhit-
tenstadt, women who have passed their 29th week of
pregnancy are no longer detained” (Deutscher Bundes-
tag 2012b: 23).

2.4.4 Elderly persons

Although the Residence Act does not explicitly iden-
tify older persons as vulnerable persons, the relevant
administrative regulation does contain the passage
which says that in principle, foreign nationals “who
have reached the age of 65 [...], may not be detained
pending deportation” (62.0.5 General Administrative
Regulations relating to the Residence Act). The Federal
Lander use this rule as a guideline although the term
“in principle” always opens the door for exemptions.

2.4.5 Persons with serious illnesses, mental dis-
orders, who have been subjected to serious
forms of violence and victims of human
trafficking

In Germany, there is not yet any regulation at national
level regarding the detention of persons with serious
illnesses, who have been subjected to serious forms

of violence or who are traumatised. Notwithstanding
this, some of the Federal Linder have issued decrees
and administrative regulations governing the treat-
ment of the above mentioned persons. In Bremen,
persons “suffering from medically-certified mental
problems or obvious mental illness” are not detained
or are only detained in exceptional circumstances*
(Freie Hansestadt Bremen 2013). In North Rhine-West-
phalia, a decree issued by the Ministry of Home Affairs
on 19 January 2009 says that “in principle”, persons
should not be detained pending deportation “if there
are any doubts whether they are fit to be detained if
the foreigner is suffering from a physical or mental

24 “However, an application for detention pending deporta-
tion can be filed for the following persons: 1. if the foreig-
ner could not be deported directly from prison despite
the urgency involved and for this reason the foreigner
is to be deported directly after committing a criminal
offence for reasons beyond the control of the competent
authorities by virtue of expulsion pursuant to § 53 or § 54
of the Residence Act (so-called additional detention) and
if they continue to pose a special danger to the security
of the Federal Republic of Germany or 2. if a deportation
order has been issued pursuant to Section 58a but cannot
be enforced immediately” (Freie Hansestadt Bremen
2013).

illness” and that this must be certified by a physician
(Directive on detention pending deportation of North
Rhine-Westphalia (AHaftRl NRW) 2009). In Rhineland-
Palatinate, “persons who are seriously ill” must un-
dergo a “particularly careful examination”. This applies
in particular to persons suffering from severe forms of
mental or physical illness, persons who have been the
victim of sexual abuse or who have experienced some
kind of trauma. In their case there is a special obliga-
tion to procure information and a special duty of care
(MIFKJF Rheinland-Pfalz 2013: 3, cf. Chapter 3 on the
procedural consequences).

2.4.6 Persons with disabilities

There is no reference in national law in relation to
detention pending deportation of persons with dis-
abilities. However, some Federal Lander highlight the
vulnerability of persons with a disability and draw
relevant consequences for their detention. In Bremen,
a decree specifies that persons with a “recognised
serious disability” may not be detained or may only
be detained in exceptional circumstances (see above)
(Directive on detention pending deportation of North
Rhine-Westphalia (AHaftRL NRW) 2009). In Rhine-
land-Palatinate, it is mandatory to “carry out a very
careful examination” in respect of “persons with dis-
abilities” and there is a “special need for information
and duty of care” (MIFKJF Rheinland-Pfalz 2013: 3). In
Berlin, the rule applies that “persons who are perma-
nently and seriously impaired by a severe disability[...]
may not, in principle, be taken into detention pending
deportation”. “Persons who claim to have a disability
can also request to be examined by the Police Medical
Service voluntarily to establish whether or not they are
fit for detention” (Deutscher Bundestag 2012b: 38).

2.4.7 Single parents (gender non-specific)

There is no reference in national law in relation to de-
tention pending deportation of single parents. Accord-
ing to a decree issued by the Home Affairs Senator of
Bremen on 15 May 2013, single parents are considered
to be vulnerable persons. They may not be taken into
detention or if so only in exceptional cases (see above)
(Freie Hansestadt Bremen 2013). In North Rhine-West-
phalia, single parents with children under the age of
14 may not be taken into detention pending deporta-
tion - unless they have committed a criminal offence
(Directive on detention pending deportation of North
Rhine-Westphalia (AHaftRl NRW) 2009). In Rhineland-
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Palatinate, the information on application of the law
says that “it must be ensured children are looked after”
before the parents can be detained pending deporta-
tion (MIFKJF Rheinland-Pfalz 2013: 3).

2.5 Number of persons in detention
pending deportation, in pre-removal
detention and in detention pend-
ing exit from the federal territory in
Germany (2008-2013)

There has been a steady decline in the number of per-
sons taken into detention pending deportation since
2008, whereat the data presented in the following
includes persons taken into detention pending depor-
tation, as well as pre-removal detention and detention
pending exit from the federal territory. Whereas in
2008 there were 8,805 persons in detention pending
deportation, pre-removal detention and detention
pending exit from the federal territory throughout
Germany, the number had dropped by around 50
percent to 4,309 by the year 2013 - with no statistics
provided by the Federal State of Hesse. The number
of persons in detention has dropped by 500 to 1,000 a

year in this period (cf. Table 2). However, the number of

persons in detention listed does not only include the
number of persons actually deported after detention

but in fact, also includes those who were released from
detention prior to deportation, removal or refusal of
entry (cf. Table 4).

Table 2: Number of persons in detention pending
deportation, pre-removal detention or deten-
tion pending exit from the federal territory in
Germany (2008-2013)

2008 2009 2010 2011 2012* 2013*
8,805 8,366 7,495 6,466 5,064 4,309

Sources: 2008-2011: Deutscher Bundestag: 2012 and 2013 Sta-
tistics provided by the Ministries of the Federal, Biirgerschaft
Hamburg 2013a+b, Landtag Sachsen-Anhalt 2014.

* 2012, 2013: not including Hesse (2011: 752) and 2013:
Hamburg up to and including 9 December 2013.

However, the decline in the number of detainees
is not evenly distributed across all Federal Lander
(cf. Table 3).

Table 3: Number of persons in detention pending deportation, pre-removal detention or detention pending exit from the
federal territory in the individual Federal Linder (2008-2013)

2008 2009

Baden-Wiirttemberg

Bavaria

Berlin

Brandenburg

Bremen

Hamburg*

Hesse

Mecklenburg-Western Pomerania

Lower Saxony
North Rhine-Westphalia
Rhineland-Palatinate

Saarland

Saxony

Saxony-Anhalt

Schleswig-Holstein

Thuringia

2010 2011 2012 2013

Sources: 2008-2011: Deutscher Bundestag 2012a+b; statistics for 2012 and 2013: Statistics provided by the competent Ministries of the
Federal Lander, Biirgerschaft Hamburg 2013a+b, Landtag Sachsen-Anhalt 2014.

* 2013 as at: 9 December 2013 in Hamburg
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Table 4: Persons in detention pending deportation, pre-removal detention or detention pending exit from the federal
territory, deportations, removals and refusals (2008-2013)

Year Persons in detention pending deportation, pre-
removal detention or detention pending exit from
the federal territory (total)

2008

2009

2010

2011

2012

2013

Number of deportations, removals and
refusals of entry
Total

Deportations
Removals
Refusals of entry
Deportations
Removals
Refusals of entry
Deportations
Removals

Refusals of entry

Deportations

Removals
Refusals of entry
Deportations
Removals
Refusals of entry
Deportations
Removals

Refusals of entry

Sources: Deportations, removals, refusals of entry: Deutscher Bundestag 2014b, 2013, 2012c, 2011a, 2010, 2009; expulsions: Central
Register of Foreigners; persons in detention pending deportation, pre-removal detention or detention pending exit from the federal
territory: 2008-2011: Deutscher Bundestag 2012a+b; 2012-2013: Statistics provided by the Ministries of the Federal, Biirgerschaft

Hamburg 2013a+b, Landtag Sachsen-Anhalt 2014.

* 2012,2013: not including Hesse; 2013: Hamburg statistics, as at: 9 December 2013

Juxtaposing the numbers of enforced deportations,
removals and refusals of entry per year with the num-
bers of those who were taken into detention pending
deportation, pre-removal detention or detention
pending exit from the federal territory it becomes ap-
parent that until 2012 the numbers of the former were
declining as well (cf. Table 4). Furthermore, it becomes
apparent that a considerable part of deportations,
removals and refusals of entry was enforced without
taking the persons concerned into detention. Further
conditions may not be determined as not all persons,
who were detained pending deportation were also
deported, removed or refused entry, but also released
from detention.?®

25 For example, in the five Federal Lander, for which sta-
tistics are available, the share of persons in detention
pending deportation who have actually been released
from detention accounted for between 20 and 30 percent
in 2013 (Brandenburg, Mecklenburg-Western Pomera-
nia, North Rhine-Westphalia, Schleswig-Holstein and
Thuringia). Reasons for the release from detention pen-

ding deportation are specified by correspondent court
rulings, e. g. insufficient explanation in the application

for detention (for instance, the planned duration of and/
or need for detention is missing), the infringement of the
legal right to be heard (e. g. persons in detention pending

deportation were not provided with the application for

detention (in good time) or the application was not trans-

lated), the separation requirement of persons pending
deportation from ordinary prisoners serving criminal
sentences was not considered adequately or detention
pending deportation was judged as disproportionately,
e.g. separating families, detention of unaccompanied
minors or taking a person (and their family members)

into detention even though they are willing to leave the

federal territory voluntarily and have said they have no
intention of absconding (cf. e. g. BGH 19.12.2013 - VZB
145/13,BGH 12.12.2013 VZB 214/12, BGH 06.12.2012 -
VZB218/11).

25
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Assessment procedures and
criteria for the placement of
third-country nationals in

detention

A third-country national may not be placed in custody
without judicial order for the purpose of safeguarding
deportation pursuant to Article 104 para. 2 sentence 1
of the Basic Law and § 62 para. 2 and 3 of the Residence
Act. “Custody awaiting deportation shall not be per-
missible if the purpose of the custody can be achieved
by other, less severe means which are also sufficient”

(§ 62 para. 1 sentence 1 of the Residence Act).

3.1 Competencies and assessment pro-
cedures

The factual competence and the procedural structures
for the detention of third-country nationals for the
purpose of deportation, removal and refusal of entry
are regulated nationwide by the Residence Act (in
particular § 71 of the Residence Act) and in the Act on
Proceedings in Family Matters and in Matters of Non-
contentious Jurisdiction (§ 106 para. 2 of the Residence
Act refers to Book 7 pursuant to Act on Proceedings

in Family Matters and in Matters of Non-contentious
Jurisdiction).

3.1.1 Arrests and applications for detention

A court may order the deprivation of liberty only upon
application of the competent administrative authori-
ties (§ 417 para. 1 Act on Proceedings in Family Matters
and in Matters of Non-contentious Jurisdiction). The
foreigners authorities?® (§ 71 para. 1 of the

26 To ascertain which foreigners authorities in the respec-
tive federal state are responsible for which persons in

Residence Act), the police forces of the Federal
Lander? (§ 71 para. 5 of the Residence Act) and the
authorities charged with policing cross-border traf-

fic (§ 71 para. 3 number 1e of the Residence Act) are
responsible for arrests and applying for detention. Pur-
suant to § 2 para. 2 number 2 of the Federal Police Act
(Bundespolizeigesetz), in principle, the Federal Police
are charged with policing cross-border traffic. In the
Federal Linder Hamburg (Hamburg Port) and Bremen
(Bremen Port and Bremerhaven Port) and in Bavaria at
the airports (with the exception of Munich airport), the
police force of the respective Federal State is charged
with policing cross-border traffic.

§ 417 para. 2 of the Act on Proceedings in Family Mat-
ters and in Matters of Non-contentious Jurisdiction
defines the facts an application for detention needs to
consist, concerning its justification:

1. the identity of the person concerned,

2. the habitual residence of the person concerned,

detention pending deportation, cf. Ministry for Integ-
ration, Family Affairs, Children, Youth and Women of
Rhineland-Palatinate (MIFKJF Rheinland-Pfalz) 2013: 17f.

27 § 71 para. 5 of the Residence Act: “The police forces of the
Lander shall also be responsible for carrying out removal,
for enforcing the obligation to leave the federal territory
pursuant to § 12 para. 3, for implementing deportation
and, where necessary for the purposes of preparing and
safeguarding these measures, for effecting arrest and
applying for custody.” However, the police forces of the
Federal Lander are not responsible for threatening, an-
nouncing or ordering deportation. This task is incumbent
upon the foreigners authorities (General Administrative
Regulations relating to the Residence Act 71.5.2.1).
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3. the necessity of deprivation of liberty,

4. the necessary time frame of the deprivation of
liberty,

5. in cases of detention pending deportation, pre-re-
moval detention and detention pending exit from
the federal territory in Germany, the obligation by
the person concerned to leave the federal territory
as well as the preconditions and feasibility of the
deportation, removal of refusal of entry.

Furthermore, the competent authorities are also re-
sponsible for preparing deportations or removals (e.g.
procuring documents entitling foreigners to travel
home, requiring the foreigner to appear in person at
the diplomatic mission, making travel arrangements
for the foreigner’s return home, issuing a notice on
benefits to which the foreigner is entitled, providing
transport to the border, prison or airport) (General
Administrative Regulations relating to the Residence
Act71.1.1.1.and 71.5.1.1).

§ 71 para. 4 of the Residence Act is to be considered in
cases of the termination of residence, as it orders the
involvement of the body of public prosecutors in spe-
cific cases (Von Borstel 2013: 67; cf. also Annex A2).

3.1.2 Grounds for detention

A third-country national can only be detained as a last
resort in order to enforce his departure from the feder-
al territory. When a third-country national is detained,
the reasons why no alternative for detention pending
deportation is suitable (§ 62 para. 1 of the Residence
Act) to enforce the deportation, must be given. Fur-
thermore, a ground for detention needs to be given
according to § 62 para. 3 sentence 1 of the Residence
Act, such as a well-founded suspicion that the person
concerned intends to evade deportation (§ 62 para. 3 of
the Residence Act).

The General Administrative Regulations relating to
the Residence Act and court rulings provide an over-
view on what indicators justify the suspicion that the
person concerned intends to evade deportation and
detention to secure deportation can be ordered. This
includes, for instance, breaches of the provisions set
forth in the Residence Act such as the obligation to no-
tify the foreigners authorities accordingly beforehand,
if a person intends to leave the district covered by the

foreigners authority for more than three days (General
Administrative Regulations relating to the Residence
Act: 62.2.1.6.1.4, in accordance with § 50 para. 4 of

the Residence Act). Additionally, the following argu-
ments may also be used to justify the suspicion that
the person concerned intends to evade deportation

(e. g. absconding), whereat frequently a combination
of several arguments proves the intention to evade
deportation:

“Hiding the documents entitling to leave the coun-
try; Giving ones travel documents away before one
was detained; Refusing to hand over one’s passport;
Having made substantial payments to human traf-
fickers; Residing in ,church asylum‘; Refusing to
leave the federal territory categorically and this is
confirmed by certain behaviour; Leaving the place
of residence assigned to him or her unlawfully on
several occasions; ,Absconding’ in similar situations
in the past; Having no ties whatsoever in Germany;
Involvement in drugs trafficking; Considerable
criminal energy of a ,roaming criminal’; Committing
serious criminal offences and going on hunger strike
(Dienelt 2011: § 62 of the Residence Act margin
number 20; cf. ; Hailbronner 2012: § 62 of the Resi-
dence Act margin number 59-80).

However, the mere denial of a voluntary departure, the
denial of a prolongation of one’s passport, the necessi-
ty to deport someone on the air path or claiming legal
remedy against one’s deportation or expulsion are

no sufficient grounds for detaining a person (Dienelt
2011: § 62 of the Residence Act margin number 20; cf.
Hailbronner 2012: § 62 of the Residence Act margin
number 59-80);

The Federal Police is of particular relevance concern-
ing the enforcement of removals according to § 62
para. 3 sentence 1 number 5 of the Residence Act. In
many cases, persons being removed from the federal
territory fall under the remit of the Dublin-III Regu-
lation and therewith shall be transferred to another
member state responsible for conducting the asylum
procedure. In addition to the before mentioned cri-
teria to decide on the suspicion that a person might
abscond, EURODAC hits in one or more countries
point to the fact that a person concerned has entered
the federal territory through another member state of
the EU unlawfully, respectively applied for asylum in
another state.
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If the application for asylum is not filed until the im-
migrant has been detained or if the Federal Police
does not forward the application for asylum to the
Federal Office for Migration and Refugees until the
application for detention has been filed, the applica-
tion is deemed to have been filed while the foreigner
was in detention and an application for asylum shall
not hinder the ordering or continuation of detention
pending deportation or pre-removal detention (§ 14
para. 3 of the Asylum Procedure Act). If grounds for
taking someone into detention pending deportation
are given according to § 62 para. 3 sentence 1 number
1 of the Residence Act (“unlawful entry”), the before
mentioned only applies in case the person concerned
has stayed on the Federal territory unlawfully for more
than one month.

The Federal Court of Justice decided in its ruling from
26 June 2014, that in the individual case of a person
who is subject to a transfer procedure, sufficient rea-
sons — based on objective criteria defined by law — need
to exist, to believe that the person concerned may
abscond.”®

28 On 26 June 2014 and on 23 July 2014 the Federal Court
of Justice decided in its judgement, that § 61 para. 3
sentence 1 number 5 of the Residence Act does not cor-
respond to Article 2 letter n of the Dublin III Regulation
(EU) No 604/2013, which demands objective criteria
defined by law on reasons to believe that a third-country
national may abscond. Due to the court’s ruling, a third-
country national may not be taken into detention on the
basis of Article 28 para. 2 of the Dublin III Regulation in
conjunction with § 61 para. 3 sentence 1 number 5 of the
Residence Act, in order to transfer him to the Member
State which is responsible to decide on his application for
asylum. “These criteria need to be defined in formal law.
[...] Hence, the European regulation forces the national
legislator to define calculable, measurable and checkable
grounds, which make believe that a third- country natio-
nal, who is subject to a transfer procedure, may abscond.
Following the jurisdiction by the Common Senate, the
reasonable suspicion that a person will try to abscond,
requires specific behavior, particularly expressions or
attitudes by the foreigner, which under a certain proba-
bility point to the fact, that he intends to abscond or will
hinder the deportation in such a way, that the deportati-
on would not be enforceable without the deprivation of
liberty” (BGH 2014: 10f.). Though, following the rulings by
the Federal Court of Justice, detention pending transfer
may still be ordered “if grounds for taking a person into
detention are shaped in such a way in national law that
they only carry into effect, if objective criteria are defined
by law which justify the assumption of the risk of abs-
conding. Currently, in Germany this is the case only with
the two grounds mentioned in § 62 para. 3 sentence 1
number 2 and 3 of the Residence Act (leaving the district
without informing the competent foreigners authority
about the new place of residence; nonappearance at the

The individual Federal Lander are responsible for
accommodating persons in detention pending depor-
tation for whom the Federal Police file an application
for.

3.1.3 Detention order by the competent Local
Court

The deprivation of liberty can only be ordered by the
competent Local Court after an application has been
filed by the competent administrative authorities

(§§ 416 and 417 Act on Proceedings in Family Mat-
ters and in Matters of Non-contentious Jurisdiction).
In urgent cases, the Local Court in whose district the
need for detention arises is also responsible (§ 50 para.
2 Act on Proceedings in Family Matters and in Mat-
ters of Non-contentious Jurisdiction). However, the
Local Court does not examine whether the deporta-
tion warning is lawful or not, it examines exclusively
whether detention is justified for the purpose of
terminating a third-country national’s residence

(cf. Graebsch/Selbers 2013: 85ff). In exceptional cases,
a person obliged to leave the federal territory may be
detained temporarily (taken into police custody) even
without a judicial order - for instance, if they are ap-
prehended by the police authorities during the night
when no Local Court is available. As a rule, persons
taken into police custody are detained in cells at the
police station. “The foreigner shall be brought before
the court without delay and on the following day at
the latest for a decision on the order for custody to se-
cure deportation, otherwise he must be released” (§ 62
para. 5 of the Residence Act and § 428 para. 1 of the Act
on Proceedings in Family Matters and in Matters of
Non-contentious Jurisdiction).

3.1.4 Consultation of the Federal Office for
Migration and Refugees

The competent authorities must consult the Federal
Office for Migration and Refugees (BAMF) within the
framework of the process involving (detention pend-
ing) deportation if it involves reasons why an immi-
grant may not be deported to the destination country
pursuant to § 60 para. 5 or 7 of the Residence Act in the
country to which the immigrant is to be deported (§ 72
para. 2 of the Residence Act). If any such prohibition

place and date of the transfer set by the competent au-
thorities)” (BGH 2014a: 13f. And BGH 2014b: 3).
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of deportation exists, the foreigners authorities will
impose a ban on deportation (pursuant to “§ 60 para. 5
or 7 of the Residence Act). If a third-country national
applies for asylum, he or she is to be transferred to the
next reception centre (§ 19 para. 1 of the Asylum Pro-
cedure Act); afterwards, the Federal Office for Migra-
tion and Refugees decides on the application for asy-
lum or the deportation ban (cf. also § 14 para. 3 of the
Asylum Procedure Act). Referring to § 14 para. 3 of the
Asylum Procedure Act an application for asylum does
not hinder the ordering or continuation of custody
awaiting deportation if the immigrant is

“l. in detention pending trial
2. prison

3. custody preparatory to deportation pursuant to
§ 62 para. 2 of the Residence Act,

4. detention pending deportation pursuant to § 62
para. 3 first sentence, number 1 of the Residence
Act because he has stayed in the Federal territory
for longer than one month without a residence
permit after entering the country illegally,

5. detention ordered as a preventative measure pur-
suant to § 62 para. 3 sentence 1 numbers 1a to 5 of
the Residence Act”.

The third-country national

“shall be given an opportunity without delay to
contact a legal adviser of his choice unless he has
already secured legal counsel. Custody awaiting
deportation shall be terminated as soon as the deci-
sion of the Federal Office has been delivered and no
later than four weeks after the Federal Office has
received the application for asylum, unless another
country has been requested to admit or re-admit the
foreigner on the basis of European Community law
or of an international treaty on the responsibility of
processing asylum applications, or unless the ap-
plication for asylum has been rejected because it is
to be disregarded or is manifestly unfounded” (§ 14
para. 3 of the Asylum Procedure Act; cf. also Chapter
3.1.2).

3.1.5 Briefing of immigrants in detention on
their rights

The competent court must notify the third-country
national if an application for detention pending de-
portation or an application to prolong deportation is
filed (§ 23 para. 2 of the Act on Proceedings in Family
Matters and in Matters of Non-contentious Jurisdic-
tion). The person concerned must be furnished with
a copy of the application for detention in good time
before they are interviewed. If necessary, it may need
to be translated in order to safeguard their right to a
legal hearing (Federal Court of Justice, decision handed
down on 21 July 2011,V ZB 141/11). Furthermore,
pursuant to § 420 of the Act on Proceedings in Family
Matters and in Matters of Non-contentious Jurisdic-
tion, the court must interview the third-country
national prior to his detention and must always send
its decision to a relative of the person in question or
to a person whom he trusts (for instance, a member
of his family or a lawyer) (§ 432 Act on Proceedings

in Family Matters and in Matters of Non-contentious
Jurisdiction). Applications to prolong detention must
be filed early enough to ensure “the foreigner can be
interviewed before the court ordering detention has
taken its decision” (General Administrative Regula-
tions relating to the Residence Act 62.0.3.6). Detainees
awaiting deportation must be informed about their
legal rights and duties, as well as the right to contact
non-governmental organisations while they are in
detention pending deportation (§ 62a para. 5 of the
Residence Act in accordance with Article 16 para. 5
sentence 2 of Directive 2008/115/EC).%

29 In practice, arrangements for notifying foreigners in pre-
removal detention facilities differ. At some pre-removal
detention centres, foreigners are furnished with an infor-
mation sheet in several languages or there is a relevant
notice on the wall (Baden-Wurttemberg, Berlin, Bremen,
Lower Saxony, Saxony-Anhalt, Thuringia). At other
pre-removal detention centres, the information is pro-
vided during the initial talks when the foreigner is first
detained (Bavaria, Brandenburg, Hamburg, Hesse, Meck-
lenburg-Western Pomerania, North Rhine-Westphalia,
Saxony-Anhalt, Schleswig-Holstein). In Brandenburg and
North Rhine-Westphalia, reference is (also) made to the
internal regulations (Deutscher Bundestag 2012b: 40ff.).
The fact that persons in detention speak different langu-
ages as in the case of Schleswig-Holstein means that the
internal regulations had to be translated into nine langu-
ages: Arabic, Arabic-Kurdish, Albanian, English, French,
Persian (Dari), Russian, Turkish and Vietnamese (JVA Kiel
2011: 8).
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3.1.6 Identification of particularly vulnerable
persons

There are statutory provisions in place for certain
groups of persons who are considered to be vulner-
able (cf. Chapter 2.4) It is incumbent upon the Federal
Lander to organise the examination of and support for
detainees upon entry and exit from detention in such
a way that it is possible to identify vulnerable persons.
Examinations of special vulnerability are not carried
out as a matter of routine at the majority of pre-re-
moval detention centres - at least not as far as mental
illness is concerned (cf. Deutscher Bundestag 2012b:
19ff). Medical examinations carried out on persons
entering pre-removal detention centres focus mainly
on physical symptoms. If necessary, interpreters are
used to overcome language barriers.

Difficulties arise in particular in identifying persons
who are the victims of human trafficking, with non-
state players playing a particular role:

“Specialised advisory agencies frequently play a
pioneering role at pre-removal detention centres in
identifying persons who are the victims of human
trafficking. They tend to be in much closer contact
with these persons than the employees of the pre-
removal detention centres. This is because these
facilities are overstretched, there is an imbalance
between support staff and detainees and the latter
find it difficult to trust the staff of state authorities.
Detainees are looked after and provided with advice
in their mother tongue direct or with the help of
interpreters” (Hoffmann 2013: 27).

As arule, the staff of the specialised advisory agen-

cies travel to the pre-removal detention centres*® or
have an office of their own on the premises of the
pre-removal detention centres (e.g. for Amnesty Inter-
national and JRS at the prison in Munich; cf. Deutscher
Bundestag 2012b: 157). Once information comes to
light that a person is vulnerable, this person is in-
formed about his rights, the medical care and psycho-

30 The “Berlin Network for particularly vulnerable refugees”
that is promoted by the European Refugee Fund can be
mentioned as one example within the framework of
which since 1 September 2009, “a multi-phase system has
been developed to identify, diagnose and provide care
to particularly vulnerable refugees”. Within the first year
almost 1,400 vulnerable persons received advice (Majer
2011: 10).

logical support services available, and, if applicable, the
possibilities of release.

Talks conducted within the framework of this study
with staff of pre-removal detention centres and the
Ministries of the Federal Linder responsible for pre-
removal detention centres showed that non-govern-
mental agencies (such as refugee councils, Amnesty
International, Diakonie, Caritas, AWO etc.) frequently
inform staff at pre-removal detention centres about
the vulnerability of persons in their care. This means
that staff at pre-removal detention centres can, within
the limits of their possibilities, take the vulnerability
of these persons into account before they are released
from detention.

3.2 Legal means against detention

Contrary to prisoners who are entitled to a public
defender, persons in detention pending deporta-
tion have no legal entitlement to legal counsel (cf.
Abgeordnetenhaus Berlin 2013a). However, detainees
awaiting deportation shall be permitted to establish
contact with legal representatives (§ 62a para. 2 of the
Residence Act, § 14 para. 3 sentence 2 of the Asylum
Procedure Act) and to commission a lawyer to appeal
their detention.

3.2.1 Level of jurisdiction

Immigrants against whom detention pending depor-
tation has been issued by the Local Court can lodge
an appeal against the ruling within one month in the
regular procedure and within two weeks in respect

of interim injunctions by themselves or through

their legal representatives (§§ 63 and 64 of the Act on
Proceedings in Family Matters and in Matters of Non-
contentious Jurisdiction). The Regional Court takes a
decision on the appeal. In the event that the complaint
is dismissed, the immigrant can lodge an appeal with
the Federal Court of Justice within one month (§ 70
para. 3 number3 of the Act on Proceedings in Family
Matters and in Matters of Non-contentious Jurisdic-
tion). When an appeal is filed with the Federal Court
of Justice, it must be taken into account that the appel
ant needs to be substituted by one of the 40%! lawyers
registered with the Federal Court of Justice to deal

31 Asat: 1January 2014.
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with detention cases as contrary to criminal cases, only
selected lawyers can deal with detention according

to Civil Law (detention pending deportation is a civil
matter not a criminal sentence). An admission by the
court of appeal as the second instance (“Beschwerde-
gericht”) is not needed for such an appeal; in practice,
lawyers choose this path only if it involves basic legal
issues. Furthermore, as the proceedings tend to be very
lengthy, in the meantime the immigrant may have
been released or deported. Only in exceptional cases
does the Federal Court of Justice suspend the enforce-
ment of the deportation order until a decision has
been taken (cf. Graebsch/Selders 2013: 89ff; cf. also

for a detailed description of the appeal procedure:
Winkelmann 2012 and Képpen 2013).

3.2.2 Costs of initial legal advice

The costs of initial legal advice have to be borne by the
immigrants themselves, depending on which federal
state they are in. However, some Federal Linder cover
the costs of legal advice or subsidise them. Further-
more, in a large number of Federal Lander, persons

in detention can avail themselves of legal advice pro-
vided free of charge by staff of Church social organisa-
tions (who provide their services free of charge) such
as Caritas or Diakonie, welfare associations such as

the Workers’ Welfare Association, non-governmental
organisations such as Amnesty International and re-
gional refugee councils or by the bar association (§ 62a
para. 4 of the Residence Act; cf. Annex 1 and Deutscher
Bundestag 2012a: 59ff for organisations providing
advise broken down by Federal Lander).

In appellate proceedings against the deprivation of
liberty, persons concerned can apply for legal aid un-
der §§ 76ff of the Act on Proceedings in Family Matters
and in Matters of Non-contentious Jurisdiction in
conjunction with 114ff of the Code of Civil Procedure,
however, in order to qualify for legal aid, it must be
likely that their appeal will be successful (cf. Abgeord-
netenhaus Berlin 2013a).
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4 Types of detention facilities
and conditions of detention

The accommodation and enforcement of detention
pending deportation in Germany comes exclusively
under the remit of the Federal Lander. Accordingly,
the types of accommodation and conditions at pre-
removal detention centres of the Federal Liander (as at:
25 July 2014) differ - ranging from accommodation in
separate pre-removal detention sections within regu-
lar prisons or special pre-removal detention centres,
right up to the organisation of visiting times and out-
of-cell times.

4.1 Types of detention facilities in
Germany

In early 2014, six of the 16 Federal Lander had special
pre-removal detention centres that are run separately
from regular prisons (cf. Table 5). They include the
pre-removal detention centres in Berlin-Koépenick,
Eisenhiittenstadt (Brandenburg), Rendsburg
(Schleswig-Holstein), police custody in Bremen, the
pre-removal detention centre in Ingelheim am Rhein
(Rhineland-Palatinate) and since early 2014 also the
prison at Miithldorf am Inn (Bavaria). Saarland has

not run any pre-removal detention centre since 1999.
Instead, persons in detention pending deportation are
detained at the pre-removal detention centres of other
Federal Lander by way of administrative assistance
(see below).

In 2013, ten Federal Linder had separated special pre-
removal detention quarters within the state’s regular
prison facilities. The prison in Biiren in North Rhine-
Westphalia represents an exception in terms of the
requirement to separate persons in detention pending
deportation from ordinary prisoners as it is, by and
large, a special pre-removal detention centre that also
accommodates prisoners sentenced to less than 3
months’ imprisonment.

4.1.1 Ministerial competencies for the enforce-
ment of detention pending deportation

The Ministerial competencies for the enforcement of
detention pending deportation also vary in the Fed-
eral Linder. In Baden-Wirttemberg, Hamburg, Lower
Saxony, Hesse, Mecklenburg-Western Pomerania,
North Rhine-Westphalia, Saarland (in cooperation
with Rhineland-Palatinate), Saxony, Saxony-Anhalt
and Schleswig-Holstein, detention pending deporta-
tion is carried out by way of administrative assistance
by the Ministry of Justice at the pre-removal detention
centres; in Bavaria, Berlin, Brandenburg, Bremen and
Thuringia, detention pending deportation is enforced
by the Ministry for Home Affairs respectively the
administration of the Senate of the Interior and in
Rhineland-Palatinate by the Ministry for Integration.

4.1.2 Cooperation of the individual Federal Lan-
der with the accommodation of immigrants
in detention facilities

The authorities of the Federal Lander responsible for
pre-removal detention centres may ask other Federal
Linder to accommodate their persons in detention
pending deportation by way of administrative as-
sistance or administrative agreement. This can be a
permanent or temporary arrangement. Permanent
cooperations on detention pending deportation ex-
isted at the beginning of 2014 between Saarland and
Rhineland-Palatinate® as well as between Hamburg,
Mecklenburg-Western Pomerania, Schleswig-Holstein,
Brandenburg and the special pre-removal detention

32 Saarland does not have any pre-removal detention
centre of its own and uses the “pre-removal detention
centre for persons obliged to leave the federal territory”
at Ingelheim am Rhein on the basis of an administrative
agreement concluded between Saarland and Rhineland-
Palatine on 20 April 1999.



Types of detention facilities and conditions of detention

Table 5: Types of pre-removal detention centres in the Federal Lander

as at: 31.12.2013

Baden-Wirttemberg Mannheim Prison

Pre-removal detention centres in prisons*  Special pre-removal detention centre

Bavaria Nuremberg Prison and Munich Prison Mihldorf am Inn Prison (since January 2014)
(both of which were closed in January 2014)

Berlin Pre-removal detention centre Berlin Képenick

Brandenburg Pre-removal detention centre Eisenhiittenstadt**

Bremen Police custody in Bremen and Bremerhaven local

police force
Hamburg Hamburg-Billwerder Prison (men)**
Hesse Frankfurt Prison

Mecklenburg-Western Pomerania | E{81540)0 2ol (=) i

Lower Saxony Hanover Prison
North Rhine-Westphalia

Rhineland-Palatinate

Buren Prison

Saarland*** -

Detention facility for persons obliged to leave
the federal territory in Ingelheim am Rhein

Saxony Dresden Prison (men, up to the end of 2013)

Saxony-Anhalt
(women)

Schleswig-Holstein

Thuringia Volkstedt Prison (men)**

Volkstedt Prison (men) and Halle Prison

Pre-removal detention centre Rendsburg (men)**
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*  Following a decision taken by a Local Court (Mannheim Local Court 4 XIV 324/13 B) on 25 November 2013, no persons were
allowed to be detained pending deportation at the prison in Mannheim owing to a lack of fire protection at the "container building
used to accommodate them. Some of the persons in detention pending deportation were moved temporarily to the pre-removal
detention centre in Rhineland-Palatinate by way of administrative assistance. Meanwhile, the prison in Mannheim could be used
again with reduced capacity. Though, on behalf of current jurisdictions by the Regional Courts of Mannheim, Stuttgart et cetera
as well as the rulings by the European Court of Justice, detention may not be enforced in the prison of Mannheim due to a lack of
separation of persons taken into detention pending deportation and regular prisoners.

** Schleswig-Holstein, Hamburg and Mecklenburg-Western Pomerania cooperate in arranging accommodation for women in
detention pending deportation and for couples with the special pre-removal detention centre at Eisenhiittenstadt in Brandenburg.
Since Saxony ceased running its own pre-removal detention centre in late 2013, women in detention pending deportation have
been detained at the pre-removal detention centre in Eisenhiittenstadt and men are detained at the pre-removal detention centre
in Berlin-Kopenick. Thuringia is also planning to accommodate women in detention pending deportation in Eisenhiittenstadt. Until
2013, it had a cooperation with the Reichenhain section of the prison for female prisoners at the prison in Chemnitz (Saxony).

*** Saarland no longer runs any pre-removal detention centre of its own. Since 20 April 1999, it has been cooperating with Rhineland-
Palatinate on the basis of an administrative agreement and has been accommodating persons in detention pending deportation at
the special pre-removal detention centre at Ingelheim am Rhein.

centre in Eisenhiittenstadt (Brandenburg) for women
and couples in detention pending deportation. Al-
though couples are not provided with shared accom-
modation in Eisenhittenstadt, they are permitted

to meet on the premises of the pre-removal detention
centre during out-of-cell hours. Preliminary coopera-
tion on detention pending deportation existed at the
beginning of 2014 by way of administrative assistance
between Saxony and Berlin (for male prisoners) and
Saxony and Brandenburg (for female prisoners).
Thuringia too is currently planning to accommodate
its female detainees pending deportation in Branden-
burg, having cooperated with Saxony in the past to
make relevant arrangements.

4.2 Implementation of the EU Return
Directive into the German Residence
Act

For quite some time the question has been raised,
whether it is permissible to use accommodation in
specialised pre-removal detention sections within reg-
ular prisons in Germany. The background is provided
by the EU Return Directive (Directive 2008/115/EC). It
specifies the following in relation to accommodation:

“Detention shall take place as a rule in specialised
detention facilities. Where a Member State cannot
provide accommodation in a specialised detention



facility and is obliged to resort to prison accommo-
dation, the third-country nationals in detention shall
be kept separated from ordinary prisoners” (Article
16 para. 1 of Directive 2008/115/EC).

This paragraph was transposed into the German Resi-
dence Act by the Law implementing EU Directives
regarding residence law and conforming German law
to the EU visa codex of 22 November 2011 It says®?, for
instance, in § 62a para. 1 sentence 1 and 2 of the Resi-
dence Act:

“As a general principle, custody awaiting deporta-
tion shall be enforced in specialised detention facili-
ties. If a Land has no specialised detention facilities,
custody awaiting deportation may be enforced in
other custodial institutions in that Land; in such
cases the persons in detention awaiting deportation
shall be accommodated separately from prisoners
serving criminal sentences.”

Therewith the wording of the Residence Act refers ex-

plicitly to the federal structure of the Federal Republic,

while the wording of the EU Return Directive refers to
the member state as a whole only.

On 11 July 2013, the Federal Court of Justice (AZ: V ZB

40/11) and on 26 September 2013 the Munich Regional

CourtI(AZ: 13 T 20899/13) referred a matter relat-
ing to the Return Directive to the European Court of
Justice for a preliminary decision®, in order to clarify

33 Regulations for the enforcement of the deprivation of li-

berty according to § 422 para. 4 of the Act on Proceedings

in Family Matters and in Matters of Non-contentious

Jurisdiction were adjusted accordingly for cases of deten-

tion pending deportation and detention pending remo-
val.

34 The Federal Court of Justice referred a matter to the
European Court of Justice pursuant with Article 267 of
the Treaty on the Functioning of the European Union:
The European Court of Justice shall decide by way of a
preliminary decision
a) on the interpretation of the Treaties,

b) the validity and interpretation of acts of the institu-
tions, bodies, offices or agencies of the Union,

Where such a question is raised before any court or tri-
bunal of a Member State, that court or tribunal may, if
it considers that a decision on the question is necessary
to enable it to give judgment, request the Court to give
a ruling thereon. Where any such question is raised in

a case pending before a court or tribunal of a Member
State against whose decisions there is no judicial remedy
under national law, that court or tribunal shall bring the
matter before the Court. If such a question is raised in a

case pending before a court or tribunal of a Member State
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the potential conflict. The wording of the question
referred by the Federal Court of Justice was as follows:

“Does it ensue from Article 16 para. 1 of Directive
2008/115/EC of the European Parliament and of
the Council of 16 December 2008 [...] that Mem-
ber States are, in principle, also obliged to resort

to prison accommodation if any such facilities are
only available in part of the federal sub-structure of
this Member State but not in others?”(BGH -V ZB
40/41: 1; cf. almost identical wording of the request
for a preliminary ruling of the Munich Regional
Court I: EuGH Rs. C-514/13).

In the statement of reasons for the referral of the Fed-
eral Court of Justice, it says that pursuant to Article 4
para. 2 sentence 1 of the EU Treaty “the European Un-
ion shall respect the federal structure of the Member
States” (BGH - V ZB 40/41: 6). On the other hand, refer-
ence is made to the wording in Article 16 para. 1
sentence 2 of the Directive, according to which the
regulation refers explicitly to “the Member State as a
whole” (ibid.: 7).

The European Court of Justice decided in its judge-
ments from 17 July 2014 that,

“the obligation, laid down in the first sentence of
Article 16(1) of Directive 2008/115, requiring deten-
tion to take place as a rule in specialised detention
facilities is imposed upon the Member States as
such, and not upon the Member States according

to their respective administrative or constitutional
structures. The national authorities responsible for
applying the national legislation transposing Article
16 of Directive 2008/115 must therefore be able to
detain third-country nationals in specialised deten-
tion facilities. This interpretation of Article 16(1) of
Directive 2008/115 nevertheless does not mean that
a Member State which, like the Federal Republic of
Germany, has a federal structure is obliged to set

up specialised detention facilities in each feder-
ated state. However, it must be ensured, inter alia
pursuant to agreements providing for administrative
cooperation, that the competent authorities of a
federated state that does not have such facilities can

with regard to a person in custody, the Court of Justice
of the European Union shall act with the minimum of
delay”
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provide accommodation for third-country nationals
pending removal in specialised detention facilities
located in other federated states” (EuGH 2014).

Furthermore, a Member State is not permitted to
detain a third-country national for the purpose of
removal in prisons together with ordinary prisoners
even if the third-country national consents thereto
(EuGH 2014, case “Pham”).

Subsequently, the competent ministries will evaluate
which consequences on the enforcement of detention
pending deportation need to follow the rulings by the
European Court of Justice on the level of the Federal
Lander. By the time finishing this study, no concrete
measures had been taken, yet (as at: 25 July 2014).
Though, several of the Federal Lander had changed
the way of enforcing detention pending deportation
on the state level already prior to the ruling, as docu-
mented in the following chapter.

4.3 Developments within individual
Federal Lander

Both the implementation of the EU Return Directive
into national law and the relevant decisions handed
down by the Local and Regional Courts to release
persons awaiting deportation from detention and the
referrals to the European Court of Justice led to chang-
es in accommodation in several Federal Linder already
before the rulings of the European Court of Justice. In
addition to the Federal Linder that had set up special
facilities for persons in detention pending deportation
before the European Court of Justice was involved in
the matter, developments in Bavaria, Mecklenburg-
Western Pomerania, Lower Saxony, Saxony and
Schleswig-Holstein deserve special mention.

In November 2013, construction work began in Ba-
varia to adapt the prison in Miihldorf into a special
pre-removal detention centre. It has been used as such
since January 2014. Persons in detention pending de-
portation were previously accommodated routinely
in prisons in Bavaria separately from the prisoners on
the basis of § 422 para. 4 of the Act on Proceedings in
Family Matters and in Matters of Non-contentious
Jurisdiction. Persons in detention pending deportation
ceased being accommodated routinely, by and large,
in prisons in Bavaria in early January 2014. Notwith-
standing this, the Bavarian Ministry of State for Justice

issued the proviso that men in detention pending
deportation at Nuremberg prison can continue being
accommodated at a separate section for persons in de-
tention pending deportation “in order to avoid capac-
ity bottlenecks” (StMI Bayern 2014: 42). The amended
Administrative Regulation of the Bavarian State Minis-
try of Home Affairs, Construction and Transport states,
relating to the Foreigners Act (BayVVAuslR) of 3 March
2014, says that in the run-up to the restructuring there
had been an increase in the number of detainees re-
leased from the pre-removal detention centres and in
the number of refusals of applications for detention
pending deportation by Bavarian courts. The latter
had stated as reasons the matter of the requirement to
provide specialised detention facilities referred by the
Federal Court of Justice to the European Court of Jus-
tice (BayVVAusIR 2014: 1.62a).

The way in which detention pending deportation is
carried out in Mecklenburg-Western Pomerania at

the prison in Biitzow was called into question by the
Minister for Home Affairs of Mecklenburg-Western
Pomerania at the beginning of 2014. As it is potentially
incompatible with the EU Return Directive (2008/115/
EC) to accommodate persons in detention pending
deportation in separate sections of prisons accom-
modating ordinary prisoners, the Ministry has made
arrangements for men in detention pending deporta-
tion to be accommodated at the special pre-removal
detention centre in Brandenburg. It had already made
similar arrangements for women in detention pending
deportation. It is also being examined whether a long-
term cooperation between Mecklenburg-Western
Pomerania and Brandenburg could be entered into

an agreement to also accommodate men in detention
pending deportation (cf. Landtag Mecklenburg-
Vorpommern 2014a: 2f.).

In the wake of the state parliamentary elections in
Lower Saxony of 20 January 2013 and the switch from
a CDU-FDP government to a government coalition
between the SPD and Alliance 90/The Greens, the
decision was taken to cease accommodating persons in
detention pending deportation at Hanover prison and
to turn the Department Langenhagen into a special-
ised pre-removal detention centre. A working group
was set up to draw up the “recommendations to re-
vamp the enforcement of detention pending deporta-
tion”. Furthermore, the “long-term goal” is to “abolish
detention pending deportation or to avoid it entirely”
(Niedersiachsische Staatskanzlei 2014: 23).
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In December 2013, the state-owned sections for pre-
removal detention at the prisons in Saxony were
closed down. A decision was then taken to enter into
cooperation with the pre-removal detention centre in
Berlin-Kopenick to carry out detention pending de-
portation for men and to accommodate women at the
pre-removal detention centre in Eisenhiittenstadt in
Brandenburg (Sichsischer Fliichtlingsrat 0. A.).

According to the coalition agreement in Schleswig-
Holstein, concluded between the SPD, Alliance 90/The
Greens and the South Schleswig Voters’ Association
(SSW), who form the federal state government since
2012, the coalition partners are planning to seek to
gain support for the nationwide abolition of detention
pending deportation (SPD/ Biindnis 90/Die Griinen/
SSW 2012: 55). Until this is achieved, the special pre-
removal detention centre in Rendsburg is to be closed
down at state level. It is not permissible to accommo-
date persons being detained pending deportation at

a prison. Generally speaking, young people under the
age of 18 are no longer to be detained pending depor-
tation. The existing cooperation with the special pre-
removal detention centre in Eisenhiittenstadt in the
federal state of Brandenburg - which accommodates
women detainees - will continue for the time being
(SPD/Biindnis 90/Die Griinen/SSW 2012: 55). Changes
in accommodation of persons awaiting deportation
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from detention, which may result from the rulings of
the European Court of Justice from 17 July 2014, could
not be incorporated due to the date of completion of
this study.

4.4 Conditions of detention in the
Federal Linder

The Residence Act and the General Administrative
Regulations relating to the Residence Act provide the
regulations governing the conditions for accommo-
dating persons being detained pending deportation on
the national level. The Federal Lander are responsible
for enforcing detention pending deportation and

for accommodating persons in detention pending
deportation. Some of the Federal Lander have issued
relevant decrees and supplementary administrative
regulations, others have not. One consequence of the
federal structure is the difference in some conditions
at the pre-removal detention centres of the Federal
Lander. Generalisations are only possible to a lim-

ited extent. This is demonstrated, for instance, by the
visiting arrangements and frequency of visits at the
pre-removal detention centres (cf. Table 6). To what
extent the rulings by the European Court of Justice (see
above) may result in changes in accommodation of
persons awaiting deportation from detention, remains
to be seen.

Table 6: Visiting arrangements at the pre-removal detention centres of the Federal Linderr

As at: 31.12.2013

Baden-Wiirttemberg (Mannheim Prison)

Bavaria (Munich Prison, up to January 2014)

Berlin (police custody Berlin-Képenick )

Brandenburg (Eisenhiittenstadt)

Bremen (police custody Bremen)

Hamburg (Hamburg-Billwerder Prison, men)

Hesse (Frankfurt Prison)

Mecklenburg-Western Pomerania (Biitzow Prison, men)

Lower Saxony (Hanover Prison)

North Rhine-Westphalia (Biiren Prison)

Rhineland-Palatinate (pre-removal detention centre at Ingelheim

am Rhein)

Saxony (Chemnitz Prison, up to December 2013, women)

Saxony-Anhalt (Volkstedt Prison)

Schleswig-Holstein (Pre-removal detention centre Rendsburg)

Thuringia (Goldlauter Prison)

Visiting arrangements and frequency of visits

Once a week

4 hours per month, to be divided up, if necessary

1 hour daily per visitor, as the case may be also, longer
No restrictions during out-of-cell times

Every day from 2:30 pm to 6:30 pm, at least 30 minutes
Several visits per week, up to 6 hours per week

Once a week

Several visits per week, up to 6 hours per week allowed
Several visits per week, up to 6 hours per week allowed
Unlimited visits during visiting hours

Depending on how many persons are detained, Several visits
per week possible

6 hours per month, to be divided up, if necessary

1 hour twice a month

Several visits during the week and at the weekend

2 visits per month of 1.5 hour's duration or if the visitor has
to travel a long distance can visit once for 3 hours

Sources: inter alia Deutscher Bundestag 2012a+b, Baumann 2013, Pro Asyl 2013 (cf. Annex 1 for more detailed information)
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In the following, Table 7 provides a comprehensive
outline of other conditions at pre-removal detention
centres as well as relevant legal conditions at federal
level and state level - unless there are relevant regula-
tions in place (see also detailed outline at state level in
the Annex Al).

Table 7:

Conditions at the pre-removal detention centres - part I (as at: 31.12.2013)

Conditions at the pre-removal  Detention conditions

detention centres*

General information: No m? specified per

person - similar to ordinary prisoners. In a ruling
handed down by the Federal Court of Justice (1
BVR 409/09) on 20 February 2011 it was merely
specified that 8 m? and a volume of 20 m? (incl.
toilet) are not sufficient for two detainees.
Example: pre-removal detention centre Rends-
burg: Room with 1 bed: 5.93 m? - 9.43 m? room
with two beds: 10.24 m? - 13.48 m?

Square metres per person

As arule, cells have one or two beds, however,
some rooms have three to six beds.

Number of persons per room

Accommodation for families
(with children)

As a rule, families are not detained together,
only one parent (generally the husband) is
detained. The prisons in Biiren (North Rhine-
Westphalia) and in Berlin have "family rooms".

Accommodation of single Single women/men are accommodated sepa-
women/men rately.

Are unaccompanied minors
accommodated separately from
adults?

Generally speaking, minors are not accommo-
dated at many pre-removal detention centres,
instead there is cooperation with youth welfare
services; at other pre-removal detention cen-
tres, there are no separate facilities available

for minors; only a few pre-removal detention
centres have separate facilities for young people
(e.g. Hesse and Schleswig-Holstein).

Supervised time spent in the
fresh air

Supervised time spent in the fresh air 1 to 1.5
hours each day at most pre-removal detention
centres.

Number of visits permitted

Ranges between four hours per month (Munich
Prison), to several visits per week (Hamburg
Prison), to all-day visits and unlimited visiting
rights (pre-removal detention centre Eisenhiit-
tenstadt).

Contact possibilities outside the
pre-removal detention centre

At all pre-removal detention centres, persons
in detention pending deportation are allowed
to contact lawyers, family members, NGOs and
consular authorities.

Telephones are available, but detainees must
generally pay for their calls.

Use of mobile phones is permitted in Rhineland-
Palatinate, Berlin, Brandenburg and Schleswig-
Holstein (however, only phones without a
camera and video recording function).

Internet access is allowed only in Schleswig-
Holstein and Bremen.

General statutory conditions

None

§ 62a para. 1 sentence 3 and 4 of the Residence
Act: "If several members of a family are detai-
ned, they shall be accommodated separately
from other detainees awaiting deportation. They
shall be guaranteed adequate privacy."

For the airport procedure, cf, the General Admi-
nistrative Regulations relating to the Residence
Act 65.2: "Men and women must be accommo-
dated separately".

There are no national regulations in place, some
Federal Lander have issued decrees in relation
to the accommodation of accompanied and un-
accompanied minors, e.g. Decree No 11/2013:
Brandenburg foreigners legislation;

Land decrees and house rules of the respective
pre-removal detention centres (prisons)

§ 62a para. 2 of the Residence Act: "Detainees
awaiting deportation shall be permitted to
establish contact with legal representatives,
family members and the competent consular
authorities."
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Table 7:

(Further) education courses for
young people and adults

Leisure facilities

Possibilities to spend time out-
side of the pre-removal detention
centre

Times in which detainees are
locked in their rooms

Access to and costs of legal
advice

Use of interpreters

Access to medical care

Types of detention facilities and conditions of detention

There are no institutional educational courses
available to persons in detention, some pre-
removal detention centres offer a number of
courses which are delivered by social workers or
free of charge by organisations, nearly all pre-
removal detention centres have libraries, the
prison at Biiren (North Rhine-Westphalia) offers
German language courses.

Nearly all pre-removal detention centres

offer television, table tennis and board games
and football and basketball during periods of
outdoor activity; some also give access to a gym,
kicker, DVDs or the like Possibility to rent video
games

No day release outside the pre-removal detenti-
on centre as they are closed facilities.

At some pre-removal detention centres, detai-
nees are only locked in their rooms at night (e.g.
10:00 pm to 07:00 am), at others they are locked
in their rooms from early evening (e.g. 06:00 pm
to 08:00 am), at some pre-removal detention
centres, they may be locked in their rooms for
several hours per day.

Access to legal advise is given at all pre-removal
detention centres, however, it is only free of
charge in some Federal Lander and financed by
the federal state (Brandenburg, Hamburg, North
Rhine-Westphalia); Rhineland-Palatinate offers
some financial assistance; otherwise NGOs
frequently offer legal advice free of charge.

If there are communication difficulties, other
multilingual detainees may be asked to help out
or the services of an interpreter may be enlisted.
Any judicial orders on the extension of

or release from detention must be translated
into the detainee's native language. The immi-
grant shall have the right to call in, at his own
expense, a suitable interpreter/translator of his
choice in other situations. This is subject to the
person having sufficient funds to do so.

Most pre-removal detention centres (particu-
larly those at prisons) have physicians and/or
nurses on duty — some have their own sick bay,
some have medical staff on duty for several
hours a day, external physicians may also be
consulted, however, medical examinations are
generally not initiated at their own initiative but
are subject to the approval of the management
of the pre-removal detention centre.

Conditions at the pre-removal detention centres - part II (as at: 31.12.2013)

General Administrative Regulations relating to
the Residence Act 62.0.6: "There is no scope

for release, temporary release and time spent
outside the pre-removal detention centre or for
accommodation in open prisons in accord-ance
with the scope of the law."

None

Access to legal advice: § 62a para. 2,4 and 5 of
the Residence Act

Assumption of costs: There are no regulations
governing detention pending deportation under
federal laws, however partial assumption of
costs possible outside of a court procedure for
persons in need under the Legal Aid Act and
within a court procedure pursuant to §§ 76 ff.
of the Act on Proceedings in Family Matters
and in Matters of Non-contentious Jurisdiction
in conjunction with 114 ff. of the Code of Civil
Procedure (Zivilprozessordnung) (ZPO).

In court: § 420 para. 1 sentence 1 of the Act on
Proceedings in Family Matters and in Matters of
Non-contentious Jurisdiction "The Court shall
arrange a hearing with the foreigner before
issuing a detention order."

And: "The costs of interpreters shall be waived
for persons who do not have a sufficient com-
mand of the German language pursuant to § 81
para. 1 sentence 2 of the Act on Proceedings in
Family Matters and in Matters of Non-conten-
tious Jurisdiction" (BGH, 4 March 2010 -V ZB
222/09). Also § 17 of the Asylum Procedure Act.

For asylum seekers, persons obliged to leave the
Federal territory as well as those, whom entry
was denied, § 4 para. 1 of the Asylum Seekers
Benefits Act says: "The necessary medical and
dental treatment shall be available to persons
suffering from acute illnesses and painful
conditions, including medication, bandages and
any other facilitiess needed for recuperation,
improvement or alleviation of illnesses or the
results of any such illnesses."
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Table 7:

Conditions for particularly
vulnerable persons

Sources: Deutscher Bundestag 2012a+b, various decrees issued by the Federal Lander, Baumann 2013, Pro Asyl 2013 and circa 40 other

General information: Many pre-removal deten-
tion centres offer access to social workers and
physicians during the day

Unaccompanied minors: Detainees may request
a single room (e.g. Brandenburg); some of these
rooms are in youth detention facilities (such as
Hesse)

Families: Some pre-removal detention centres
have so-called "family rooms" with age approp-
riate toys and sleeping facilities"

Single parents (regardless of gender):

In some Federal Lander, single parents are not
detained as a matter of principle. Alternatively,
special conditions are imposed, as in Rhineland-
Palatinate where "it must be ensured there are
childcare facilities available"

Pregnant women and (nursing) mothers:
"Accommodation in single rooms with medical
care" (Brandenburg) or transfer to a women's
prison offering "gynaecological care from the
7th month of pregnancy" (Bavaria)

Women:

In Saxony, women were detained in closed pri-
sons separated from ordinary female prisoners
until 2013. Owing to the low number of cases,
conditions are similar to detention in isolation.
They may ask for permission to attend events
with ordinary prisoners

Persons with disabilities:

Some pre-removal detention centres are equip-
ped for the disabled (e.g. Hesse and Saxony);

in principle, persons with disabilities are only
detained in exceptional circumstances

Elderly persons: In principle, persons over the
age of 65 are not detained

Conditions at the pre-removal detention centres - part III (as at: 31.12.2013)

Basic provisions: EU Directive 2008/115/EC

Unaccompanied minors and families: § 62a para.
1 sentences 3 and 4, para. 3 of the Residence
Act and the General Administrative Regulations
relating to the Residence Act 62.0.5; at federal
state level, inter alia Administrative Regulations
of the Bavarian State Ministry of Home Affairs,
Construction and Transport relating to the For-
eigners Act 1.62a, Application information § 62
of the Residence Act Rhineland-Palatinate, Di-
rective on Detention prior to Deportation of
North Rhine-Westphalia 2009, Administrative
Regulation relating to Asylum/Returns No
3.6.7.1 Baden-Wirttemberg

Single parents (regardless of gender):

at state level, inter alia, Directive on Detention
prior to Deportation of North Rhine-Westphalia
2009, decree e13-05-01 Bremen, application
information on § 62 of the Residence Act by
Rhineland-Palatinate

Pregnant women and (nursing) mothers:

General Administrative Regulations relating to
the Residence Act 62.0.5; at state level, inter alia)
Directive on Detention prior to Deportation of
North Rhine-Westphalia 2009

Women:
see above

Persons with disabilities:

at state level, inter alia, Directive on Detention
prior to Deportation of North Rhine-Westphalia
2009

Elderly persons: 62.0.5 of the General Administ-
rative Regulations relating to the Residence Act

printed papers of the Federal Government and Federal Lander, studies and self-descriptions of the pre-removal detention centres (cf.

Annex Al).

*  see detailed information in Annex 1.

4.5 Short overview of the discussions
about several aspects of detention
pending deportation

litical parties, in particular Alliance 90/The Greens,
The Left and The Pirate Party have been particularly
vocal in their criticism. Some organisations criticise

the maximum duration of detention of six to 18

The different types of detention (special pre-removal
detention centres or within prisons), the detention

of certain groups of persons as well as the often con-
siderable differences in the detention conditions are,
to some extent, the focus of critical debates. Refugee
and human rights organisations like Pro Asyl, refugee
councils, the Humanist Union and the German Bar
Association, Church organisations such as the Jesuit
Refugee Service, Diakonie and Caritas and indeed po-

months as disproportionate (Weber/Selder 2013, Cre-
mer 2011, Diakonie 2011). In 2011, the federal state of
Berlin submitted a bill to the Bundesrat to amend the
Residence Act that would reduce the maximum dura-
tion of detention from 18 months to 6 months. The
bill was rejected (Bundesrat 2011: 2). In turn, other
studies and reports broach the issue of certain condi-
tions at individual pre-removal detention centres

(cf. Nationale Stelle zur Verhiitung von Folter 2014,
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Habbe 2014, Pelzer/Sextro 2013, Weber/Selders 2013,
Fliichtlingsrat Brandenburg/Fliichtlingsrat Schleswig-
Holstein/Humanistische Union 2013, FRA 2012,
Human Rights Council 2012, Sextro/Nissen 2012,
Diakonie 2011).

Alongside, the Working Group of the Federal Govern-
ment and the Federal Linder on “Returns” (AG Riick)
comprising representatives of the Federal Foreign
Office, the Ministries of Home Affairs of the Federal
Lander, the Federal Police and the Federal Office for
Migration and Refugees criticised the quota of persons
actually deported in a report published in 2011. In this
report, it says there are many “enforcement deficits”

in relation to immigrants obliged to leave the federal
territory,

“these shortcomings can be assigned both to the
area of internal organisation, arising from the ap-
plication of the law, the lack of determination to
enforce and failure in enforcing deportation orders
caused by failure to establishing their identity and
procuring passport substitute documents [...] that
can ultimately be blamed on the lack of willingness
to cooperate on the part of the countries of origin”
(Clearingstelle Trier 2011: 3).

In relation to detention pending deportation, the
Working Group on Returns criticised the lack of ef-
ficiency of detention pending deportation as a coercive
instrument, blaming this on the “high legal require-
ments and procedural requirements that have to be
met before an order for detention pending deportation
can be issued” (Clearingstelle Trier 2011: 12).

The National Agency for the Prevention of Torture,
which was established under the Optional Protocol

to the United Nations Convention against Torture

and other cruel, inhuman or degrading treatment or
punishment and which shall regularly visit places of
detention and to report each year to the Federal Gov-
ernment, the Linder Governments, the Federal Parlia-
ment, and the State Parliaments on its activities, high-
lighted several positive accommodation conditions at
pre-removal detention centres in its 2013 Annual Re-
port. This report highlights aspects such as long super-
vised times spent in the fresh air, comprehensive visit-
ing hours, a wide range of occupational schemes and
leisure facilities, further education schemes, the possi-
bility to spend all day outdoors, Internet access and the
use of one’s own mobile phone. In one particular case,
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it is described as positive that the detention rooms
have their own separate toilets and partitions between
the shower cubicles in shower rooms which, according
to the Evaluation Report, is not the case in other pre-
removal detention facilities. The study also highlights
some positive aspects of accommodating persons
pending deportation in separate sections of prisons
compared to special pre-removal detention centres:

“There are certainly some benefits to accommodate
persons in detention pending deportation in prisons,
for instance, detainees pending deportation have
access to a good infrastructure. Prisons usually have
specialist services available on-site (above all physi-
cians and psychologists) and they often have a wide
range of leisure facilities and occupational schemes
on offer. Accommodating persons in detention pend-
ing deportation in prisons also gives them greater
proximity to their relatives in many cases” (Nationale
Stelle zur Verhiitung von Folter 2014: 22).

Another matter which the organisations criticised
relates to the restrictions on freedom resulting from
accommodation particularly in prisons for structural
reasons (cf. Nationale Stelle zur Verhiitung von Folter
2014: 22). In talks with individual Ministries of the
Federal Lander responsible for detention pending de-
portation that were conducted within the framework
of this study, it was highlighted that it is extremely dif-
ficult to ease detention conditions specifically at pre-
removal detention facilities that are linked to prisons
compared to the conditions that are available to or-
dinary prisoners. The reason given is the proximity to
ordinary prisoners and the difficulty in explaining to
them why persons in detention pending deportation
should benefit from special or less strict prison condi-
tions. What is more, it is not possible to implement
less stringent conditions in some prisons for reasons
of general prison safety. The accommodation at spe-
cial pre-removal detention centres in particular in

the Federal Lander that accommodate certain groups
of persons or indeed all persons in detention pend-
ing deportation in different Federal Lander can entail
long bus journeys for their visiting friends and family
and make it extremely difficult for those who have
residence restrictions (residency requirement) to visit
them in the first place. All lawyers providing advice to
persons in detention pending deportation and who are
representing them are also required to travel the extra
distance if these persons are transferred to another
federal state (cf. Habbe 2014: 5).
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5 Legislative and institutional
framework of the alternatives

to detention

The purpose of detention is to enforce the obligation
to leave the federal territory. Custody awaiting depor-
tation may only be permissible as a last resort. In order
to apply less severe means, they need to be sufficiently
appropriate to safeguard deportation. The individual
reasons why the competent authorities may order the
detention of a third-country national for the purpose
of deporting him or her are documented in Chapter
3.2, though the existence of grounds for detention
does not exclude the possibility to apply alternatives to
detention, if the grounds for detention (e. g. the person
concerned intends to evade deportation) allow to ap-
ply other coercive measures (e. g. administrative orders
according to § 46 para. 1 of the Residence Act).

The costs of detention pending deportation and the
costs of deportation must be borne by the immigrant
himself in the event that he is deported (§§ 66 para. 1
and 67 para. 1 number 2 of the Residence Act). “In
order to be permitted to re-enter the federal territory
even after the ban on re-entry has expired, the for-
eigner must have paid these costs which are frequently
substantial” (Selders 2013: 18).3°

According to information provided by staff of the
competent authorities within the framework of this
study, informing the immigrant obliged to leave the
country of the long-term consequences of deportation
(ban on re-entry, the obligation to pay costs incurred)
in addition to the threat of deportation often per-
suades them to leave the federal territory voluntarily.

35 Concerning the assumption of costs, an exception is
made within the Dublin-III Regulation and the transfer
of a person to another member state. Therewith, the
member state which transfers the person concerned
needs to bear the costs: ,Persons to be transferred pursu-
ant to this Regulation shall not be required to meet the
costs of such transfers (Article 30 para. 3 of the Regulati-
on (EU) No 604/2013).

This applies in particular to third-country nationals
from direct EU neighbouring countries.

The general conditions relating to the alternatives to
detention will be outlined in the following although
they will not involve measures aimed at voluntary de-
partures or returns but rather coercive measures and
requirements that interfere less in the right of freedom
than detention.

5.1 Alternatives to detention

The regulatory framework of alternatives to detention
pending deportation set forth in the Residence Act and
the correspondent General Administrative Regulations
relating to the Residence Act. Furthermore, some Fed-
eral Lander have issued their own decrees and laws to
supplement and specify the provisions set forth in the
Residence Act and the General Administrative Regula-
tions relating to the Residence Act, as shown in table 8.
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Table 8:

Use and organisation of alternatives to detention pending deportation

Alternatives to detention
pending deportation

Reporting requirements

Obligation to surrender
passport or travel docu-
ments

Requirement to reside at
a specific address (strict
residence requirement)

Bail

Electronic tags

Sureties

Use and organisation

1. The obligation to periodically inform the
foreigners authorities within the monitoring
of one’s residence.

2. The foreigners authorities must be notified
if the immigrant plans to leave the district for
more than 3 days.

The foreigners authorities keep the passport
of a person obliged to leave the federal
territory until the moment of departure. The
police forces of the Federal Lander and the
Federal Police can confiscate the passport
and hand it over when the immigrant is
leaving the federal territory as the document
entitling them to cross the border; certified
copy of the passport is handed over to the
person obliged to leave the federal territory.

1) Limited to the Federal State

2. Obligation to reside at a specific address or
in a specific accommodation which is chosen
by the foreigners authorities

3) Limited to the district of the last respon-
sible foreigners authorities

4) Accommodation at a "departure facility"
(Bavaria, Lower Saxony, Schleswig-Holstein)

1. Obligation to save money according to
amount in order to finance one’s return
without falling below the absolute minimum
income needed to exist. That amount needs
to be transferred to a blocked account of the
foreigners authorities.

2. Since the end of 2013, it has been exami-
ned in Brandenburg, inter alia, if a less severe
measure could be considered such as "agree-
ing that a surety would be paid or a guarantee
made by a person of trust" (a similar rule
applies to Bremen).

Schleswig-Holstein is considering to int-
roduce "electronic residence monitoring",
which would not mean using "electronic tags"
exclusively but also the obligation to phone
the authorities and to use voice detection
sys-tems".

Electronic tags shall only be used "in agree-
ment with the immigrant".

See above bail

Relevant groups
of persons

1. Selected persons by the
authorities

2. All persons obliged to
leave the federal territory

All persons obliged to leave
the federal territory with the
exception of nationals refer-
red to the Annex 2 to Regu-
lation (EC) No 539/2001 and
nationals of the so-called
"positive countries" who
have a visa exemption" (AbL.
EU 2001 No L 81 S.1).

1) All persons obliged to
leave the federal territory

2. All persons obliged to
leave the federal territory

3) Persons whose refusal
of entry or deportation was
unsuccessful

4) All persons obliged to
leave the federal territory
in the three Federal Lander,
provided there is enough
capacity available

1. Selected persons by the
authorities

2. No definition available

No definition available

See above bail

General statutory
conditions

1. § 46 para. 1 of the Resi-
dence Act and 46.1.4.1 of
the General Administrative
Regulations relating to the
Residence Act

2. § 50 para. 4 of the Resi-
dence Act

§ 50 para. 5 of the Resi-
dence Act

Exceptions based on:
General Administrative
Regulations relating to the
Residence Act 50.6.2

1) § 61 para. 1 sentence 1 of
the Residence Act

2. § 46 para. 1 of the Resi-
dence Act and 46.1.4.4 of
the General Administrative
Regulations relating to the
Residence Act

3) § 61 para. 1a in conjunc-
tion with § 60a para. 2a of
the Residence Act

4) § 61 para. 2 of the Resi-
dence Act

1. § 46 para. 1 of the Resi-
dence Act and 46.1.4.3 of
the General Administrative
Regulations relating to the
Residence Act

2. Decree No 11/2013: For-
eigners Act, Brandenburg,
Decree e13-05-01 Bremen

Innenministerium
Schleswig-Holstein 2014a:
3ff.

See above bail
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Transfer to the area of
competence of social
workers, Youth Welfare
Services, migrant organi-
sations and other NGOs

1) Nationwide: Unaccompanied minors are
generally taken into care of a youth welfare
facility that comes under the remit of the
Youth Welfare Services.

2) North Rhine-Westphalia: If an immigrant
has been detained pending deportation for
three months and the prolonging needs to be
acknowledged by the Local Court, whether

it will be possible to carry out deportation

1) Unaccompanied minors

2) Immigrants in detention
pending deportation in
North Rhine-Westphalia,
who fulfill certain require-
ments (see above).

1) General Administrative
Regulations relating to

the Residence Act 62.0.5

in conjunction with § 62
para. 1 sentence 3 of the
Residence Act; § 42 para. 1
sentence 1 number 3 Social
Code Book VIII

2) 1.2.1 (principle of pro-
portionality) in conjunc-
tion with 4.1 (premature
termination of detention)
Directive on Detention

within the next three months for reasons bey-
ond the immigrant's control, the immigrant

may be released if: a third person whom the
immigrant in detention pending deportation

Pending Deportation issued
by North Rhine-Westphalia
(AHaftRL NRW) of 19
January 2009

has confidence in and who has the trust of
the foreigners authorities (chaplain, a social
worker focusing on psycho-social care or a
person offering their services free of charge
at the pre-removal detention centre) declares
his intention to look after the immigrant after
he has been released from detention and

other prerequisites are mentioned.

(O]s] £ A I NI I EM Requirement to attend a special counseling

ling for returnees

Selected persons by the
authorities

§ 46 para. 1 of the Resi-
dence Act and 46.1.4.2 of
the General Administrative
Regulations relating to the
Residence Act

Source: Residence Act, General Administrative Regulations relating to the Residence Act, JRS 2011, Innenministerium Schleswig Holstein
2014, Directive on Detention Pending Deportation issued by North Rhine-Westphalia (AHaftRL NRW) in 2009, Decree No 11/2013:

Foreigners legislation Brandenburg, Decree e13-05-01 Bremen.

§ 62 para. 1 sentence 1 of the Residence Act states, that
custody awaiting deportation “shall not be permissible
if the purpose of the custody can be achieved by other,
less severe means which are also sufficient” § 46 para. 1
sentence 1 concretizes such less severe means:

»The foreigners authority may undertake measures
to facilitate the departure of a foreigner who is en-
forceably required to leave the Federal territory; in

particular, it may oblige the foreigner to take up his
or her residence at a place of its designation.”

Further alternatives are set forth in the correspond-
ing regulations to § 46 of the General Administrative
Regulations relating to the Residence Act. The therein
listed administrative orders also underlie the principle
of proportionality. This is why for example “the in-
struction to reside at a specific address comes with the
constraint to protect the unity of the nuclear family, if
they reside on Federal territory (46.1.3 of the General
Administrative Regulations relating to the Residence
Act). Ultimately, the General Administrative Regula-
tions relating to the Residence Act name at least six

administrative orders, which shall “promote the de-
parture” (46.1.4 of the General Administrative Regula-
tions relating to the Residence Act):

“46.1.4.1 the obligation to periodically inform the
foreigners authorities within the monitor-
ing of one’s residence,

46.142  the obligation to attend a special coun-

seling for returnees,

46.14.3  the obligation to save money according to

amount in order to finance one’s return

without falling below the absolute mini-
mum income needed to exist. That amount
needs to be transferred to a blocked ac-
count of the foreigners authorities.

46.14.4  the obligation to reside at a specific address

or in a specific accommodation which is

chosen by the foreigners authorities (cf.

61.2.1),
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46.14.5  the obligation not to leave a specific spatial
area (cf. also § 61),
46.14.6  the obligation to hand over such papers to

the foreigners authority, which in case of
an identity check might lead to the false
impression, that the foreigner is entitled to
reside respectively not obliged to enforce-
ably leave the Federal territory; This applies
especially for provisional residence docu-
ments issued after the application for a
residence permit has been denied”

As the overview shows, on the one hand most of the
alternatives to detention pending deportation involve
institutionalised procedures that apply either to all
persons obliged to leave the federal territory (whose
passports have been confiscated) or to certain groups
of persons (unaccompanied minors). On the other
hand, staff at the public authorities may also deter-
mine further alternative coercive measures (adminis-
trative provisions) in individual cases (for instance, to
provide a surety). In addition, in several Federal Lander
the staff at the public authorities has further alterna-
tive coercive measures at its disposal (for instance,
payment of a guarantee or the handover in the area of
responsibility of a person of trust) or might have fur-
ther alternatives available in the future (for instance,
electronic tags; cf. Innenministerium Schleswig Hol-
stein 2014).

Though, with each of the partially discussed alterna-
tive coercive measures to detention pending deporta-
tion (vgl. cf. Innenministerium Schleswig-Holstein
2014) the question must be asked, to what extent they
suit the purpose safeguarding a deportation.

5.2 Organisation and institutional
competencies

The decision which measure should be used as an
alternative to detention is, by and large, taken by the
Federal Lander and specifically by the staff at the
foreigners authorities and also by the staff of the so-
called departure facilities in Bavaria, Lower Saxony
and Schleswig-Holstein. Furthermore, the so called
Administrative provisions may “also be issued by au-
thorities charged with carrying out the police control
of cross-border traffic with the authorization of the
interior ministry” (46.1.2 of the General Administrative

Legislative and institutional framework of the alternatives to detention

Regulations relating to the Residence Act).*® By con-
trast, the Local Courts decide whether the deprivation
of freedom is reasonable and justified in individual
cases, and do also consider whether less severe but also
sufficient measures may serve the purpose of force-
fully terminating a residence (cf. inspection catalogue
Annex A5).

5.2.1 Consequences of violations against indi-
vidual conditions and obligations

If a person fails to fulfil individual conditions or to
meet obligations, this is generally deemed as an ad-
ministrative offence (46.1.5 of the General Administra-
tive Regulations relating to the Residence Act) as well
as an attempt to avoid having to leave the federal ter-
ritory. As the suspicion that a person who is obliged to
leave the federal territory may avoid doing so by ab-
sconding, for instance, represents the key grounds for
monitoring his departure, an application for detention
of the person in question may generally be filed.

5.2.2 Particularly vulnerable persons

If a person is recognised as being vulnerable, this per-
son is not detained in the majority of Federal Lander
(ef. chapter 2.4). In the case of unaccompanied minors,
for instance, finding accommodation for them at a
youth welfare facility in cooperation with the Youth
Welfare Services can be regarded as an alternative to
detention pending deportation (cf. JRS 2011).

36 Bavaria, Lower Saxony and Brandenburg have established
so-called departure facilities pursuant to § 61 para. 2 of
the Residence Act for “foreigners who are enforceably
required to leave the federal territory”: Bavaria with the
two Central Return Agencies Southern Bavaria in Munich
and the Central Return Agency of Northern Bavaria in
Fiirth, Lower Saxony with the regional reception au-
thorities in Braunschweig, and Schleswig-Holstein with
the Land Agency for Foreigners Affairs in Neumiinster.

In the non-city states, the departure facilities perform
several tasks within the framework of organizing depar-
ture on behalf of the decentral foreigners authorities in
the respective Federal Land: “At the departure facilities,
foreigners are to be encouraged through care and advice
to leave the federal territory voluntarily, ensuring that
they have access to the authorities and the courts and
that their departure can be enforced (Innenministerium
Schleswig-Holstein 2014a: 4).



Conclusion

6 Conclusion

The organisation and conditions of detention pending
deportation are shaped by the complexity of the fed-
eral structure and the multiplicity of actors in the field
and have undergone many changes in recent years.
This has been caused, inter alia, by European harmoni-
sation at the level of the common migration and asy-
lum policy that have been incorporated into German
regulations governing detention pending deportation
in the form of regulations and directives.

The enforcement of detention pending deportation

is organised by the Federal Linder in Germany which
has a federal structure. Whereas some Federal Lander
have issued their own decrees and laws to supplement
and specify the general provisions in the Residence Act
and in the General Administrative Regulations relat-
ing to the Residence Act and any omissions therein,
other Federal Lander have not. All in all, in 2013, more
than 4,300 persons were detained pending deportation
in the Federal Lander over the course of the year (not
including Hesse).

To date, persons in detention pending deportation
have been accommodated in separate sections of
prisons reserved specifically for them whereas other
Federal Lander have set up specialised pre-removal
detention centres already years ago.

The conditions at the individual pre-removal centres
of the Federal Linder vary. There is a visible trend
towards easing detention conditions. Owing to the
increase in cooperation between the Federal Linder in
relation to detention, more detainees are being ac-
commodated at special pre-removal detention centres.
The single Federal Lander, which have accommodated
persons pending deportation in separate sections of
prisons, are currently working on the implementation
of the ruling of the European Court of Justice from

17 July 2014. What the concrete implementations and
adaptations look like was not foreseeable at the time of
finishing this study (as at: 25 July 2014).

Alternatives to detention pending deportation are
applied either to all persons required to leave the fed-
eral territory (who have their passports confiscated), to
certain groups of persons (unaccompanied minors) or
the staff at the public authorities may also determine
further alternative coercive measures in individual
cases (for instance, to provide a surety). In addition, in
several Federal Lander the staff at the public authori-
ties has further alternative coercive measures at its
disposal (for instance, payment of a guarantee or the
handover in the area of responsibility of a person of
trust). Though, with each of the alternatives the ques-
tion needs to be asked, to what extent they suit the
purpose of safeguarding deportation.
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Annex

A2. Legal basis for detention pending deportation Residence Act, the authorities charged with carrying

of the Federal Lander

out the police control of cross-border traffic. Some

Filing an application for and enforcing detention pen- Federal Lander have issued supplementary adminis-
ding deportation comes under the remit of the Federal trative regulations or Land laws regulating detention
Lander and, in compliance with § 71 para. 3 of the pending deportation (cf. Table 9).

Table 9: Regulations governing detention pending deportation of the Federal Lander (as at: March 2014)

Federal Lander
Baden-Wiirttemberg

Bavaria

Berlin

Brandenburg

Bremen

Hamburg

Hesse

Mecklenburg-Western Pomerania

Lower Saxony

North Rhine-Westphalia

Rhineland-Palatinate

Saarland

Saxony

Saxony-Anhalt

Schleswig-Holstein

Thuringia

Regulations governing detention pending deportation of the Federal Lander

Administrative Regulations of the Ministry of Home Affairs relating to the Foreigners Act (VwV.
AuslR-IM), Administration Regulations on the implementation of the Asylum Procedure Act,
Administration Regulations on the termination of residence of asylum seekers whose applications
for asylum have been rejected and of other foreigners obliged to leave the federal territory by
the state authorities (Administrative Regulations on Asylum/Returns (VwV Asyl/Riickfiihrung))
and Administrative Regulations of the Ministry of Justice on the Implementation of Detention
pending deportation (VwV-Vollzug Abschiebungshaft)

Administrative Regulations of the Bavarian State Ministry of Home Affairs, Construction and
Transport relating to the Foreigners Act (BayVVAuslR) of 3 March 2014

Procedural information provided by the foreigners authorities in Berlin (VAB); Act on detention
pending deportation in the federal state of Berlin; Regulations governing detention pending
deportation in the federal state of Berlin of 15 October 2008 (Regulations on detention (Gewahr-
samsordnung))

Organisational decree issued by the Ministry of Home Affairs on the implementation of the
Asylum Procedure Act in Brandenburg of 7 March 1997, Act governing the implementation of
detention pending deportation of the federal state of Brandenburg of 19 March 1996, Detention
Regulations of the Federal State of Brandenburg of 14 January 2010; First Act Amending the Act
governing the implementation of detention pending deportation of 7 November 2013, Decree no
11/2013 foreigners legislation: Principle of proportionality in applying for detention ordered as a
preventative measure pursuant to § 62 of the Residence Act

Act on detention pending deportation of 4 December 2001, Decree on the implementation of
detention pending deportation at custodial facilities of the law enforcement authorities (Custo-
dial Regulations) of the Senator for Home Affairs of 6 June 2002 (version of 10 July 2008), Decree
on detention pending deportation; Special Regulations governing certain groups of persons of
30 December 2009 of the Senator for Home Affairs and Sport (€09-12-09); decree on Section 62
of the Residence Act - detention to secure deportation - principle of proportionality of 15 May
2013 (e13-05-01)

None
None
None
None

Guidelines on detention pending deportation (AHaftRL), principles governing the reimbursement
of costs in connection with the deportation of third-country nationals, Decree issued by the
Ministry of Home Affairs - 15-39.22.01-5 - of 5 December 2008

Application information provided by the Ministry for Integration, Family Affairs, Children, Youth
and Women on detention pending deportation pursuant to § 62 of the Residence Act of 15 Au-
gust 2013 (ref.: 19 344/725) and § 5 of the State Admission Act (Landesaufnahmegesetz)

None
None

None

Decree issued by the Ministry for Justice, Equality and Integration of 2 May.2012 (II 435 - 212-
29.111.3-62). Enforcement of detention pending deportation: Guidelines of 15 November 2002
(IT 213/4421- 43 SH, SchlHAnz 2002, 279, amended on 27 December 2007, SchiHAnz 2008, 13),
Decrees issued by the Ministry for Justice of 15 November 2002: Land Advisory Council for the
implementation of detention pending deportation in Schleswig-Holstein, II 213/4421- 43 SH -,
SchlHANz 2002, 281; of 16 December 2003: Procedural advice for persons in detention pending
deportation by representatives of NGOs., IT 213/4421 43 SH, SchiHAnz 2004, 12; of 24 February
1995: Procedure for persons unfit for detention pending deportation, - 4550 - 19015.11.2002,
-1V 213 /4421 -43 SH -, amended by decree of 27 December 2007 - I 205/ 4421 - 43SH

Administrative regulation "Brief for foreigners authorities": Guidelines for pre-removal detention
and detention pending deportation

Source: Deutscher Bundestag 2012a: 4ff, various printed papers of the Federal Lander published recently (see bibliography)
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A3. Duration of detention pending deportation

The average duration of detention in the individual
Federal Lander in 2012 ranged between 10.5 days in
Bremen and 49 days in Thuringia. In 2013, the differ-
ence between the Federal Lander was slightly lower,
ranging from 17.5 days detention on average in Berlin
and 37 days in Mecklenburg-Western Pomerania. In
those Federal Linder, which do not provide any sta-
tistics, the average duration of detention is either not
covered at all or only at a due day per year, which in
turn does not allow to draw valid conclusions on the
average duration of detention for all detainees per

year.
Table 10: Average duration of detention in the Federal
Lander (2012-2013)
Average duration of
detention in days
Federal State 2012 2013

Baden-Wiirttemberg

Bavaria

Berlin

Brandenburg

Bremen

Hamburg

Hesse

Mecklenburg-Western Pomerania

Lower Saxony

North Rhine-Westphalia

Rhineland-Palatinate

Saarland

Saxony

Saxony-Anhalt

Schleswig-Holstein

Thuringia

Source: Statistics provided by the competent Ministries and
Senate Administrations of the Federal Lander;
figures rounded up or down to 0.5

Table 10 does not provide any information on the
reasons for taking a person into detention pending
deportation (e. g. pre-removal detention in the frame-
work of the Dublin-procedure), whether detention
has lead to an enforcement of a person’s obligation

to leave the federal territory, nor how cooperative

the detained person or the diplomatic representation
were. All these factors have substantial impact on the
duration of detention, though.
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A4, Costs of detention pending deportation

Given that the Federal Lander are responsible for en-
forcing detention pending deportation, the different
types of pre-removal detention centres and the vary-
ing number of persons in detention pending deporta-
tion, there is very little reliable and general informa-
tion available about the costs incurred by detention
pending deportation in Germany. The average costs
per day for a person in detention pending deportation
is the only parameter that applies to nearly all Federal
Lander (cf. Table 11). They range between €42 and €239
depending on what costs are included. The majority of
costs per day range between €70 and €110.

Annex

Tabelle 11: Costs of pre-removal detention centres as a whole and costs per person per day in detention pending deportation

Federal State
Baden-Wiirttemberg*

Bavaria (Munich Prison)

Berlin (police custody Berlin-Képenick)

Brandenburg (pre-removal detention centre Eisenhittenstadt)

Bremen (police custody Bremen)?

Hamburg (Hamburg-Billwerder Prison, men)*

Hesse (Frankfurt am Main I Prison)®

Mecklenburg-Western Pomerania (Biitzow Prison, men)

Lower Saxony (Hanover Prison)

North Rhine-Westphalia (Biiren and Disseldorf Prison)

Rhineland-Palatinate (pre-removal detention centre for persons obliged to leave
the federal territory in Ingelheim am Rhein)

Saxony (average of all pre-removal detention centres)®

Saxony-Anhalt (Volkstedt Prison)

Schleswig-Holstein (Rendsburg pre-removal detention centre)

Thuringia (Goldlauter Prison)

Sources: Deutscher Bundestag 2012b: 160ff;
* Abgeordnetenhaus Berlin 2012a;

**  Landtag Brandenburg 2013;

*** Pro Asyl 2013;

*xx* Schleswig-Holsteinischer Landtag 2011.

Costs per detainee per day (2011)

ca. 124 €

ca. 75 €x**
ca. 65 €*

ca. 194 €; 64-239 €**
ca. 42 €x**
ca. 110 €***
ca.87 €

ca. 90 €

ca. 107 €
ca.80 €
ca.91¢€

ca.85 €

ca.71€
ca. 162 € (2010)****
ca. 96 €3

1  Baden-Wirttemberg: The prisons do not conduct a separate survey with a breakdown of the respective prisons.

2 Berlin: The average costs per person calculated are not valid. The costs are calculated on the basis of the respective valid costs per
day multiplied by the duration of detention, with any individual travel expenses and, for instance, medical costs (and interpreter
costs) also added. In theory, the average costs per day and place at the pre-removal detention centre are approx. €206.

3 Bremen: The costs include board and lodging only, not staff costs or air travel expenses.

4 Hamburg: Owing to the changes in competencies for detention pending deportation, it was not possible to provide data on all
pre-removal detention facilities.

5 Hesse: There are no statistics available on the costs incurred by the enforcement of detention pending deportation. The way in
which the infrastructure of prisons is designed, for instance, safety facilities, employment and training workshops, social therapy,
the central hospital, sports halls etc. depends on the type of building varies according to the type of building, level of safety and
type of detention. This explains why the costs of detention per day vary between pre-removal detention centres. On average, the
costs are ca. €100.

6  Saxony: Not including the rate of building costs.
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AS. Information that must be provided on an application for detention to secure deportation according to an example by
the Ministry for integration, family matters, children, youth and women of Rhineland-Palatinate

Application for detention to secure deportation pursuant to § 62 para. 3 sentence 1 of the Residence Act
(Maximum detention to secure deportation)

The application must indicate that detention to secure deportation pursuant to § 62 para. 3 sentence 1 of the
Residence Act (maximum detention to secure deportation) is being applied for. The individual reasons for
detention must be indicated. Detention must be applied for a specific length of time. The application must
be comprehensively and plausibly substantiated and contain the following facts:

O Identity of the foreigner (§ 417 para. 2 sentence 1 No 1 of the Act on Procedure in Family Matters and
Non-Contentious Matters )

o Usual place of residence (§ 417 para. 2 sentence 1 No 2 of the Act on Procedure in Family Matters and
Non-Contentious Matters )

O Identity of the foreigner (§ 417 para. 2 sentence 1 No 5 of the Act on Procedure in Family Matters and
Non-Contentious Matters )

Explanation of the circumstances definitely leading the enforceable obligation to leave the federal
territory.

O  Requirements for deportation (§ 417 para. 2 sentence 1 No 5 of the Act on Procedure in Family Matters
and Non-Contentious Matters )

Explanation that the requirements set forth in § 58 para. 1 of the Residence Act are fulfilled.

O Reasons why deportation is deemed appropriate.

Explanation that the requirements set forth in § 58 para. 3 of the Residence Act are fulfilled.

O Requirements for deportation (§ 417 para. 2 sentence 1 No 5 of the Act on Procedure in Family Matters

and Non-Contentious Matters )
Explanation that there are no permanent obstacles to deportation and that the foreigner can be de-
ported in the foreseeable future.

O  Consultation with the public prosecutor's office pursuant to § 72 para. 4 of the Residence Act
Information about any legal proceedings instituted by a public authority or preliminary investigations
instituted under criminal law and agreement of the public prosecutor's office in the individual case or
the granting of general deportation approval by the competent public prosecutor's office.

O Need for deprivation of freedom (§ 417 para. 2 sentence 1 No 3 of the Act on Procedure in Family Matters

and Non-Contentious Matters )
The need for detention ensues from there being grounds for detention. The grounds for detention
must be indicated (§ 62 para. 3 of the Residence Act). It must also be indicated that the foreigner failed
to credibly assert that he or she does not intend to evade deportation.

O Proportionality of detention
Examination of less severe means. It must be ensured that the purpose of detention could not be
achieved with less severe, sufficient means.

O It may be necessary to provide further information about proportionality if the circumstances of the in-
dividual case render it necessary to do so. This is in particular the case if detention pending deportation
is applied for after a lengthy prison sentence or in case scenarios in which no application for detention
pending deportation is generally filed and in exceptional circumstances.

O  Required duration of deprivation of freedom (§ 417 para. 2 sentence 1 No 4 of the Act on Procedure in
Family Matters and Non-Contentious Matters )

Detention can only be applied for the length of time needed to enforce deportation. This explains why
detailed information needs to be provided on the period of time that will likely be required to enforce
the deportation in the actual case at hand. In particular, the Court must be in a position to make its
own predictory decision pursuant to § 62 para. 3 sentence 4 of the Residence Act.

O Any other information about the individual case that is important for examining the application for de-
tention such as the filing of a follow-up application for asylum.

The foreigner's file should be submitted with the application.

Source: MIFKJF Rheinland-Pfalz 2013: 20f.
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