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Equal Opportunities Provisions for Communitiesha t

Comprehensive Proposal for the Kosovo Status Sedtié

Adrian Zeqiri

Abstract

In light of 2007 being named the ‘European YeaEqtial Opportunities for All’
and the aspiration that Kosovo may eventually irgeginto the EU, this article
shows how the current proposal for the new statéasfovo represents, on the
one hand, a legal framework that establishes eqppbrtunities for all in
Kosovo but, on the other hand, risks segregatingodpnities further and
harming minority communities. Although this studyténtative and speculative
in nature, it is vital to initiate debate at thrsi@al time on the question of equal
opportunities in a territory/state that has beendseply marred by ethnic
conflict.

|. Introduction

Following UN-led status talks in Vienna through@®06—-2007, UN Special Envoy
Martti Ahtisaari presented the UN Secretary-Gen®&ah Ki-moon with a report
entitled “Report of the Special Envoy of the SeamgiGeneral on Kosovo's Future
Status® (hereinafter “the Report”) and a “Comprehensivep®sal for the Kosovo
Status Settlemerft’(hereinafter “the Comprehensive Proposal”) on #6eMarch
2007. The Report recommends independence for Kosoirotially be supervised by
the international community in accordance with gm@visions laid out in the
Comprehensive Proposal. Whilst the Settlement ages the international
supervision of its implementation by including, Bsample, an International Military
Presence (IMP)and an International Civilian Representative (IGRat will retain
broad final and corrective powers after transitibralso includes specific provisions
to be transferred into the Kosovo Constitution antines general principles that aim

to guide and constrain future legislation and potievelopments.

Within the Settlement are provisions for the protet of human rights that are

consistent with international standards and thdgro$pecific protection for the

! United Nations, “Report of the Special Envoy of tBecretary-General on Kosovo's Future Status”,
S/2007/168, 26 March 2007, at http://www.unoseKdwgref/report-english.pdf.

2 United Nations, “Comprehensive Proposal for thesttm Status Settlement”, S/2007/168/Add.1, 26
March 2007, at http://www.unosek.org/docref/Compredive_proposal-english.pdf. Together, the
Report and the Comprehensive Proposal shall bereeféo as the “Settlement”.

% United Nations, “Comprehensive Proposal ...”, AniéxArticle 2.



members of Communities. As Mr Ahtisaari’'s Reporggests, the protection of
minority community rights and the participation @dmmunities—and, in particular,
the participation of Kosovo Serbs—are crucial aréasthe future of Kosovo’'s
stability, security and developmehids such, the report specifically notes that the
international civilian and military presence in thansitional period should have
strong and focused corrective powers in relatiorkdg issues such as community
rights, decentralization, the protection of Serb@mhodox Churches and the rule of
law.> The Settlement can thus be seen as an attempigineer a new multiethnic
state in which all Kosovo Communities—including rsmminant Communities—are
equitably represented in state institutions ancke dbl participate meaningfully in

political processes at all levels, be they locahational.

While the fate of the Settlement is still uncleas, the diplomatic efforts at the UN
Security Council for its adaptation are still ongmi this article will assess the equal
opportunity provisions contained in the Comprehend?roposal and will examine

these provisions under five principal poifits:
1) The overall multiethnic construction of the stat

2) The representation of non-dominant Communitiethe executive
institutions and in the security sector;

3) The political empowerment of non-dominant Comities;

4) The full and effective participation of non-darant Communities

in the economic opportunities of the state; and

5) The positive measures to ensure full access afidctive
participation of non-dominant Communities, incluglitanguage

and education provisions.

To guarantee non-discrimination and equal oppaigsi for non-dominant
Communities will be a key challenge for the new #das The success and viability

* United Nations, “Report of the Special Envoy ...”, 3

° Ibid., 3.

® Interview with Dr Marc Weller, ECMI Director. Thesriteria were suggested as five categories from
which to assess any settlement dealing with areaked by past ethnopolitical conflicts.



of an independent Kosovo will depend on the pedosfexistence and cooperation of

all Communities.

The Comprehensive Proposal defines Communitie§ipdabitants belonging to the
same national or ethnic, linguistic, or religiououyp traditionally present on the
territory of Kosovo”. This definition is a neutral one. It does ngira facie—base
itself on numerical dominance or ‘minority’ but hat uses explicit language, such as
“Communities that areot in the majority® and ‘hon-majority Community”? Nor are
specific Communities identified and named withiis tdefinition. Accordingly, it is
arguable that the notion of Community includes thajority Community and
theoretically could encourage them to also exerttiserights contained in Annex Il
However, the Comprehensive Proposal clearly comsi@emmunities to be a special
group and different to that of the general popafatiSuch special rights, however, do
not amount to privileging one group against anotiéno exactly the “[ijnhabitants

. traditionally present on the territory of Kosovd'are is not specified, as all
Communities are included within such a definitiGtather, these rights ensure that
previously marginalized members of society are guiged the same opportunities to
compete and participate within society equally sthédnsuring against future conflict
between such groups. The Comprehensive Proposaktates that Communities are
to be entitled to additional protections—a secayei of rights and protections above
the general human rights and fundamental freeddmas &re specified in the
Settlement and in any future Constitutidnin light of Kosovo’s history and the
context of the status negotiations, it can be atdhat the intention of the Settlement
is primarily to protect the special vulnerabilities the non-dominant Communities
and their members. For the purposes of this aytiblerefore, it is assumed that the
protections provided in Annex Il of the ComprehgadpProposal are primarily applied

to theminority Communities of Kosovo.

It is interesting to note that the ComprehensivepBsal does not directly use the

language of ‘equal opportunity’. Instead, it chase employ the language of ‘non-

" United Nations, “Comprehensive Proposal ...”, Adi&l.1 and Annex II, Article 1.1.

8 Ibid., Article 6.2; Annex |, Articles 3.2, 6.1.2, 7.2ca10; Annex Il, Article 4.5; Annex IV, Articles
1.1-1.3; and Annex IV, Article 4.3, emphasis added.

° Ibid., Annex I, Articles 5.1-5.2; and Annex Il, Article2, emphasis added.

%1bid., Article 3.1.

2 1hid., Article 2; Article 3.1; Annex I, Article 2; andnnex II, Article 1.1.



discrimination’. These non-discrimination provissorare reinforced by specific
threshold and quota systems eventually aimed atirieigs equal opportunity for

minority Communities.

Also provided for by the Settlement is a pluralitfy human rights protections and
fundamental freedoms, as well as rights to be eodyy members of Communities
either individually or as a collectié Furthermore, it incorporates an extensive list of
international instruments deemed to have congiitati status and that are directly

applicable to Kosovo. These include:
— The Universal Declaration of Human Rights;

— The European Convention for the Protection of ldanRights and

Fundamental Freedoms and its Protocols;

— The International Covenant on Civil and Politidaights and its

Protocols;

— The Council of Europe Framework Convention foe fArotection of

National Minorities;

— The Convention on the Elimination of All Forms dRacial

Discrimination;

— The Convention on the Elimination of All Forms Discrimination

Against Women;
— The Convention on the Rights of the Child; and

— The Convention against Torture and other Cruehuimane or
Degrading Treatment or Punishméht.

These international instruments, together withekplicit protection of human rights
and fundamental freedoms offered in the Settlenoeaste a rights-based approach to
the nation-building project in Kosovo. While thedividual rights and protections
afforded by such instruments are paramount, thigl@rwill only consider the

12 |pid., Article 2; and Annex II, Article 3.
13 |bid., Annex I, Article 2.1.



provisions of the Settlement, rather than the ipomtion of international
instruments. Rather than focusing on the humantgigi individualsper se, the
article will assess the level of protection affatde Communities and their members
and will analyze the opportunities available to onity Communities in the future

state of Kosovo.
[. Overall Multiethnic Construction of the State

The Comprehensive Proposal sets out the proceguvéhich functions and powers
currently vested in UNMIK and the Kosovo Provisibnastitutions of Self-
Government (PISG) will transfer to the new Kosowvenment. The Report does
not specify a date for the assumption of full $tatel by Kosovo and avoids the use
of the word ‘state’. Under the Settlement Packape, ICR will retain final and
corrective powers for an undefined period of tirfterathe transition and the IMP will

remain in Kosovo to supervise and supplement theoko security forces.
The first provision of the Comprehensive Proposates that:

Kosovo shall be a multi-ethnic society, which shgtivern itself
democratically, and with full respect for the ré law, through its

legislative, executive, and judicial institutiot{s.

As a general principle of the Settlement Packalges, provision prevails over any
contradictory Constitutional provision®.This Article is thus worded as a broad
statement of principle and should guide all futuration-building initiatives in

Kosovo, including all legislative and policy deass. From this provision, it is also
clear that the priority for Kosovo should be to wesdemocratic governance through
power-sharing mechanisms between the Communitie. bfanches of the

government—the legislature, executive and judietashiould work to achieve the
goal of creating a multiethnic society. As statibas first principle should be broadly
applied to all aspects of governance. In additithg Settlement is alert to the

sensitivity of symbolic aspects of national idgntdand stipulates that Kosovo's

bid., Article 1.1.
15 |bid., Annex 1, Article 1.1.



national symbols—a flag, seal and anthem—mustaeflee multiethnic character of
the society’®

The remainder of the Comprehensive Proposal caseba as a way in which this
vision of a democratically governed multiethnicistg subject to the rule of law is to
be achieved. Among the proposed Constitutional &egislative protections,
mechanisms and policy guidelines, the Compreheraigposal specifies several key
institutions that must reflect the ethnic diversiythe society itself. These include,
for example, the composition of the civil serviéehe justice system (including the
judiciary and the prosecution servic8)the police force (particularly the units
deployed to protect religious and cultural sitefiich should have an appropriate
representation of Serb police officet3)the security forc® and the domestic
intelligence agenc$ It is important that the civil service, as a paifiinterface and
contact between citizens and the state, maintainiediversity. As institutions that
may use coercive measures, the police and theisedorce should ensure that
minority Communities are adequately representece Bw and order institutions,
including the police and the justice system, bdtlwvbich have the ability to impose
coercive measures and possess powers of deteskionld also fairly represent the
ethnic diversity of the society. An equitable reganetation of all Communities in
these institutions will both help to promote thieigitimacy and also help to prevent

abuse of institutional power by any one Community.

In order to ensure the equitable representatioalloéthnicities, the Settlement sets
out a system of reserve seats and quotas for esgegsres of minority Communities
in key governmental bodies and institutions. Them®: the Constitutional
Commission (responsible for the drafting of the #tas Constitutionf? the Kosovo
Assembly?® the Presidency of the AssembBfythe Assembly Committe®, the

%bid., Article 1.7.

7 bid., Article 5.4.

18 |pid., Article 6.5; and Annex IV, Article 2.1.

19|bid., Annex VIII, Article 2.3; and Annex V, Article 3.1.
2 |bid., Annex VIII, Articles 5.1 and 5.5.

2 |bid., Annex VIII, Article 4.

22 |pid., Article 10.2.

2 |bid., Annex I, Articles 3.2 and 3.3.

24 |bid., Annex I, Article 3.4.

% |bid., Annex I, Article 3.5.



Committee on the Rights and Interests of the Conitiest3® the Cabinet—composed
of the Ministers and Deputy Ministéfs—the Central Election Commissiéh,the
Constitutional Court? the Supreme Coutf, the District Courf' appointments of
prosecutors and other judg®sand the Kosovo Judicial Coundilin addition to this,
changes to the Constitution require a majority bieast two thirds of Assembly
members holding seats reserved for minority Comtiesit’ Legislative activities in
relation to specified areas must also gain a donotarity: the majority approval of
the Assembly members and also the majority appro¥ahssembly members that

represent minority Communiti€s.

By numerically defining seats and statistical thodds, the Settlement attempts to
ensure an adequate level of minority Community es@ntation in the Kosovo

institutions. The system of reserve seats and quotavides measurable protection to
minority Communities in addition to more generalnfbscrimination and equal

opportunity provisions. The quotas and reservedisseae aimed at ensuring
substantive equality for minority Communities inucial institutions and do not

amount to prohibited discrimination in themsel¥&Similarly, the requirement for

minority Community approval to alter laws relatedareas pertinent to Communities’
interests acts as a check against any derogatiprotdction.

Power-sharing mechanisms established by the Comepsele Proposal between
Communities ensure that a democratically governeltigthnic society subject to the
rule of law can be created. By including Commusitrgthin the state apparatus, not
only is a multiethnic state guaranteed but so & ionwhich true equal opportunities

for all are indeed possible.

% bid., Annex I, Article 3.6.

"1bid., Annex I, Articles 5.1-5.3.

2 pid., Annex I, Article 7.2.

2 |bid., Annex I, Article 6.1.2: minority Communities muspprove the appointment of at least two
judges to the Supreme Court. However, the apprguddes themselves do not have to be from a
minority Community.

%0 |bid., Annex IV, Article 1.1.

31 |bid., Annex IV, Article 1.2.

32 |bid., Annex IV, Article 2.2.

% bid., Annex IV, Article 4.2.2.

% Ibid., Annex I, Article 10.

% bid., Annex I, Article 3.7.

% |bid., Article 3.2.



1. Political Empower ment of Non-dominant Communities

The Settlement is alert to potential problems egldab the marginalization of minority

Communities in Kosovo. As such, the Comprehensiopdsal contains some strong
guarantees and protections to minority Communédies also anticipates institutional
mechanisms that will implement and reinforce thgislative protections. Clear

power-sharing arrangements in the legislature @pelated and special mechanisms
and institutions for minority Communities to intene in the legislative process are
also required. At the municipal level, special psaans for a Vice President of the
Municipal Assembly for Communities are made to eaquotection of the interests

of Communities where the specified population thoés is reachet and additional

competencies are given to certain dominantly Serhicipalities®®

From 120 seats at the central level in the KosowseMbly, the Comprehensive
Proposal provides for 20 reserved seats for thereseptation of minority
Communities at the first two electoral mandates.

The reserved seats are to be allocated as follders: for the Kosovo Serb
Community, three seats for the Bosniak Communityp tseats for the Turkish
Community, one for the Gorani Community and ond saah for the Roma, Ashkali
and Egyptian Communities (RAE Communities), withaalditional seat for the RAE
Communities with the highest overall votésAfter the first two electoral mandates,
the number of reserved seats for Kosovo Serbs dred minority Communities will
remain as a minimum threshold but the number ofsse@mn may increas®. The
Kosovo Serb Community and the other minority Comitnes will each have at least
one representative, chosen from Assembly membegrsegsenting them, in the
Presidency of the AssemblyFor each Assembly Committee, at least one ViceifCha

should be from a different Community than the CHair

In addition to these provisions to ensure equitatdpresentation of minority

Communities in the legislature, the Assembly alas festricted powers in relation to

371bid., Annex II, Article 4.5.
38 1bid., Annex IIl, Article 4.

39 |bid., Annex I, Article 3.2.
“%|bid., Annex I, Article 3.3.
“1 |bid., Annex I, Article 3.4.
“2 |bid., Annex I, Article 3.5.



certain laws. According to the Comprehensive Prajpdee Assembly cannot adopt,
amend or repeal laws considered particularly pentino the interests of Communities
unless the majority of Assembly members holdingemesd seats for minority

Communities approve, in addition to majority apm@iowef the Assembly members

present and votin®’

The Settlement also envisages specific institutitiag aim to ensure the effective
participation of Communities during the legislatm®cess. The Committee on Rights
and Interests of Communities (CRIC) will be retainend up to one third of its
members may be from the Kosovo Serb Community. &smrtatives from other
minority Communities may constitute a further oneird of its members?
Furthermore, the Settlement envisages a Commuratys@tative Council (CCC)
under the auspices of the president, which willhi@ndated to provide opportunities
for Communities to comment on legislative and poliatiatives at an early staéé.
These two institutions are intended to enhancaggaation of minority Communities
in the political process and to empower Communiiieslegislative and policy
initiatives. In particular, the Settlement has tgfen the CCC’s mandate, allowing for
legislative activity to define the role of the CETAs such, it is possible for the CCC
to take on a much wider role and to develop instgaificant mechanism to empower

the Communities in political processes.

The system of reserved seats in the Kosovo Assershbures that minority
Communities have adequate representation at thteatenlitical level. Similarly, the
stipulations as to the personnel of Assembly Coteest ensure that minority
Communities are engaged in all decision-making ¢sses. Furthermore,
mechanisms such as the CRIC and the CCC providgasp@portunities for minority
Communities to intervene and participate in theslagive process. Much of the
responsibility will lie with the Assembly membershav hold reserved seats for
minority Communities to ensure that their constitisevoices are heard at the highest

political level. In situations where minority Commties will only have one

3 1bid., Annex I, Article 3.7. Note the initial adoptiaf laws falls within the exception from this
provision. Furthermore, Annex |, Article 3.9 pret&ncircumvention of minority approval by
prohibiting referendums on laws specified undeichet3.7.

*1bid., Annex I, Article 3.6.

*>1bid., Annex I, Article 4.3.

“*®1bid., Annex I, Article 4.3.



representative among them (rather than have thain &€Community-specific
representative) in the legislative process, it Wwdl important for the Communities to
come to a consensus on the representative andré agm a position that best

represents their common interests.

IV. Representation of Minority Communities in Executive Institutionsand in
the Security Sector

The Settlement provides for the representation iobrity Communities in executive
institutions at both the central and local levelst the central level, the
Comprehensive Proposal specifies quotas for a etluitic cabinet: at least one
minister will be from the Kosovo Serb Communitysecond minister from the other
minority Communities and, if the total number ofnisiers exceeds 12, a third
minister will be appointed from the minority Comniigs (including from the
Kosovo Serb Community). Among deputy ministers, at least two should benfthe
Kosovo Serb Community and another two from the rothmority Communities. If
more than 12 deputy ministers are appointed, therkKbsovo Serb Community and
the other minority Communities shall each have alliteonal deputy minister
appointed from their rank§.Moreover, the Settlement requires that the appwnt
of ministers and deputy ministers from minority Gommities be determined after
consultation with groups representing minority Comities?® The Comprehensive
Proposal leaves open the possibility of appoinéinginister or deputy minister from
a minority Community who is not a member of the &as Assembly. In such cases,
however, the minister or deputy minister appointact have the endorsement of the
majority of Kosovo Assembly members who represeittonity Communities’ In
addition to these measures, the president of Kobagoadditional—though limited—
powers to protect the interests of Communities. Bae¢tlement provides that the
president may return, once, any bill considereddodetrimental to the legitimate

interests of any Communities to the Assembly foprsideration?

“71bid., Annex I, Article 5.1.
“8 |bid., Annex I, Article 5.2.
“9|bid., Annex I, Article 5.3.
* |bid., Annex I, Article 5.3.
*1 |bid., Annex I, Article 4.2.

10



In the central executive, minority Communities grmtected by explicit quota
systems to ensure that a sufficient number of n@rssand deputy ministers are
selected from their ranks. The Settlement doesspetify which ministries should
have a minister or deputy minister from a mino@ymmunity. However, in practice,
it is likely that ministers and their deputies fartfolios that are particularly pertinent
to the interests of minority Communities should dggoointed from the ranks of
minority Communities; for example, portfolios suas Communities and returns,
cultural heritage, municipal government and edoecg In addition, the president of
Kosovo, as the head of the executive, has spqmificers to deter any laws that may
be detrimental to the interests of minority Comnuesi According to the
Comprehensive Proposal, the initiative of the plesi to return laws for
reconsideration to the Assembly does not need folreled in a request from a third
party. However, in practice, it is likely that aogp representing the aggrieved
Communities will lobby the president for intervemti—for example, the CCC or the
CRIC, or members of the Kosovo Assembly holdingeresd seats for minority

Communities.

At the municipal level, the post of Vice Presideaftthe Municipal Assembly for
Communities is reserved for a member of minorityrm@aunities where at least 10%
of the residents in that municipality belong to tménority Community. The vice
president shall promote inter-Community dialoguel aerve as the focal point for
addressing the concerns of the minority Communitiése Vice President of the
Municipal Assembly for Communities can also revielaims of rights violations by
members of Communities and may refer such mattetee Municipal Assembly. If
no redress is obtained, the Vice President of thenidpal Assembly for

Communities may submit the matter directly to tlemglitutional Court?

At the local level, the participation of minorityo@munities in the executive branch
is assured by the post of the Vice President ofMumicipal Assembly. The vice
president is tasked specifically with addressingarity Community concerns and

encouraging cooperation between Communities. lallehiwith the president at the

%2 Other areas that are deemed to be of speciaésitey minority Communities are contained in Annex
1, Article 3.7(a)—(h).
*%Ibid., Annex II, Article 4.5.
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central level, the vice president has referral iservention powers in order to deter

any erosion of protections for minority Communities

Moreover, the Comprehensive Proposal requires tnatll policy and practice,
Kosovo authorities—both central and local—must biglgd by the need to promote a
spirit of peace, tolerance, and intercultural anterireligious dialogue among all
Communities’* This softly worded but widely applicable principté policy and
practice is designed to deter any activity that matybe explicitly prohibited by any
law but that may be contrary to the spirit of thett®ment. Moreover, local
government is bound by a specific directive to hpadicular regard for the specific

needs and concerns of minority Communitfes.

The security sector in Kosovo includes law enforeetn security, justice, public
safety, intelligence, civil emergency response bodler controf® Kosovo's security
institutions must operate in accordance with irdgamally recognized democratic
standards and human rights and ensure equitablesesgation of all Communities
throughout their rank¥. These institutions must also abide by democrasindards
and respect the rights of Communities and their bes) including rights

specifically vested with members of minority Comritigs >®

The Settlement does not have a percentage quotah®rminimum level of
representation of minority Communities in the pelforce as a whole. Instead, the
Comprehensive Proposal requires that, at the npaiidevel, to the extent possible,
the ethnic composition of the police should refldoe ethnic composition of the
population in the municipality’ In municipalities where there is a Kosovo Serb
majority, the Station Commander is to be selectiethb Ministry of Internal Affairs
from the nominations made by the Municipal Asseniblyhe Settlement specifies
that the Kosovo Security Force (KSF) should be dtiethnic force and requires
Kosovo and the International Military Presence &vealop selection procedures in

> 1bid., Article 3.3.
5 1bid., Article 6.2.
% 1bid., Article 9.1.
> |bid., Article 9.2.
*8 |bid., Annex VIII, Article 1.2.
%9 |bid., Annex VIII, Article 2.2.
€ |bid., Annex VIII, Article 2.6.

12



order to recruit members of KSF from across so&e#ygain, no specific quota is
imposed and therefore there is no clearly measeiratdndard in relation to the
composition of the police or the KSF. However, tberuitment, promotion and other
personnel practices of the police and KSF wouldsbiject to non-discrimination

rules and are obliged to operate in the spiribfrance and mutual cooperatidn.

V. Full and Effective Participation in the Economic Opportunities of the
State

The Comprehensive Proposal only contains a fewigians that deal expressly with
an individual’'s economic opportunities in KosovoheT Settlement requires that
Kosovo be an open market economy with free conipetit and offers general

recognition and protection to an individual’s righo private movable and immovable
property, these being enforced to established riatemal norms and standafds.

Moreover, as detailed earlier in Section I, keyblpu institutions are subject to

requirements on the equitable representation ofnth#tiethnic society of Kosovo.

These provisions, though not explicitly concernathveconomic opportunities, have
an indirect effect in allowing members of minoritf@ommunities to access
employment opportunities in state institutions,luding the justice system, security
force and civil service. Additionally, the Comprelese Proposal states that:

Communities and their members shall be entitled etjitable
representation in employment in public bodies andliply owned
enterprises at all levels, including in particutae police service in
areas inhabited by the respective Community, whiespecting the
rules concerning competence and integrity that goveublic

administratiorf®

This provision is aimed at ensuring, at least iligubodies and publicly owned
enterprises, that members of minority Communitiesugd be equitably represented.
Although phrased as equitable representationcthisse also has the collateral effect

of requiring equal opportunities for members of @amities to be employed in

11bid., Annex VIII, Articles 5.1 and 5.5.
2 |bid., Article 3.3.

3 |bid., Article 1.4.

% |bid., Article 8.6.

% |bid., Annex II, Article 4.4.

13



public bodies and publicly owned enterprises. Irtipalar, the Settlement specifies
that principles of non-discrimination and equaltpobion should be applied in areas
of employment in public administration and publittexprises, as well as access to

public funds®

With the exception of the above provisions, thetl&sient does not specify other
requirements in relation to employment or othemecoic opportunities. It is notable
that the International Covenant on Social, Econoraitd Cultural Rights is
conspicuously absent from the extensive list oerimational instruments that are
deemed directly applicable to KosoVoHowever, the provisions contained in the
applicable international instruments, together vitft anti-discrimination provisions
in the Settlement itself, prohibit any discrimingtgractices in access to economic

opportunities in public and private sectors.

VI.  Positive Measures to Ensure Full Access and Effective Participation of

Non-dominant Communitiesin Language and Education

The Settlement, as discussed above, prescribesrabelegal and institutional
mechanisms designed to promote the political ppéimn of minority Communities.
In addition, the Settlement contains provisionsealmat lowering barriers to political
participation for members of minority Communitieg)cluding language and
education provisions aimed at creating a leveliptayield in terms of access in all

areas of public and civil life for minority Commiuieis.

The Comprehensive Proposal prescribes two offitéelguages—Albanian and
Serbian—for Kosovo; in addition, the Turkish, Basmiand Romani languages will
have the status of official languages at the mpaicievel or be designated as
languages in official us& The two-tiered approach to languages—designating
additional official languages at the local level+teaipts to recognize the fact that
different Communities have concentrations of popohe in different municipalities.
The Comprehensive Proposal does not prescribe amigydar population threshold

for designating official status for languages in noipalities. Instead, the

% 1hid., Article 2.3.
57 1pid., Annex I, Article 2.
%8 hid., Article 1.6.
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Comprehensive Proposal defers such designationhéo law®® The legislative
initiatives in relation to language laws are subjer constraints contained in the

Settlement?

These designations of official language statusd#ferent in character to language
rights for members of minority Communities. Thehtigo speak the language of a
minority Community is directed towards the pres@oraof the essential elements of
a Community’s identity and cultufé. Ascribing official status to Community
languages, however, obliges the Kosovo governnoeptdvide information, services,
goods and perform other governmental functiongh@tcentral and local levels) in
designated Community languages. An indirect resuthis provision would also be
to encourage the employment of Community memberspublic offices and
organizations to ensure that minority Communitieaynaccess public goods and
services in their own language. Furthermore, then@ehensive Proposal stipulates
explicitly that, if a population threshold is reachin a municipality, members of
Communities may use their language and alphabe¢lations with the municipal
authorities or local offices of central authoriti@soreover, the authorities shall bear

the costs of providing an interpreter or translafor

The Settlement states that members of Communite® hhe right to choose to
receive public education in Albanian or Serbiaralievels’® In addition, members
of Communities have the right to receive pre-schpdmary and secondary public
education in their own language, if the populatedrminority Communities reaches
prescribed thresholds. Alternatively, the Communities may establish theiwn
private educational and training institutions; patiinancial assistance may be given
for such purposeS. The effect of these provisions is to ensure thatrge of
education opportunities (private or public) areilme to Communities in their own
language but that they also have the option ofipidalucation at all levels in one of

the two official languages.

%9 |bid., Article 1.6.

®1bid., Annex II, Article 3.7.
bid., Annex Il, Article 3.1(a).
2 bid., Annex Il, Article 3.1(f).
3 bid., Annex Il, Article 3.1(b).
" bid., Annex II, Article 3.1(c).
S Ibid., Annex II, Article 3.1(d).
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Special education provisions are prescribed for Kesovo Serb Community.
Moreover, schools that teach in the Serbian languagy—upon notification to the
Ministry of Education, Science and Technology (MEESTise curricula or textbooks
from Serbia® If MEST objects to the curriculum or textbook, thetter will be
reviewed by an independent commission comprisingeethKosovo Assembly
members holding reserved seats for Kosovo Serbse tlepresentatives selected by
MEST and one international member representing IR.”” Moreover, under
provisions for enhanced municipal competences,aviite/Mitrovica North will have
competence for higher education and may estabhsir town Serbian language

university’®

The provisions contained in the Settlement thusaipeon two levels: provisions for
Serb Communities and provisions for other mino@gmmunities. This, in part,
reflects the historical process of the Settleméselfi and of the peculiar position
occupied by Kosovo Serbs. One criticism might e the additional rights granted
to the Kosovo Serb Community may be perceived toubfairly advantageous.
However, the Settlement contains no prohibitionirsgiaany other Community
establishing their own private higher educationtiitngon. Similarly, there is no
express prohibition against any other Communitygisiurricula from another state
and freedom of association with persons in anyrosiete is protected. As such,
although additional provisions are made for Kos8eobs, the Settlement does not, in

fact, limit the opportunities of other Communities.
VI1I. Conclusion

The Comprehensive Proposal attempts to establigghts-based approach to equal
opportunities for the citizens of a post-status dms through functionalist and
institutional means, building legal and politicalagantees for the protection of
Community rights and safeguarding their fair reprgéation within and throughout
state institutions. If equal opportunities are dladlowing people to compete equally,
they need to be given the tools with which to doasal, in many instances, the

Comprehensive Proposal promotes the segregatio@oofimunities for the very

"8 |bid., Annex Ill, Article 7.2.

" |bid., Annex Ill, Articles 7.1.2—7.1.4.
"8 1bid., Annex Il Articles 4.1. and 7.2.
bid., Annex Il, Article 3.1(1).
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purpose of privileging equal opportunities and wmserimination for all

Communities.

However, there may eventually emerge a consideiibtgepancy between the rights
provided for by the Comprehensive Proposal andettgerience of these rights in
daily life, highlighting the potential dangers fahe true universal success of
implementing equal opportunities for all Kosovo Goumities. While a rights-based
approach embedded in the rule of law is importdd,failure to include both formal
institutional and functional equaliys well as substantive or material equality could
weaken the potential success of the equal opptiganisuggested in the
Comprehensive Proposal. The continued system o#llpism and de facto
segregation in some areas may hinder the aims fawldethnic society and the
scarcity of resources may also work against sustpiregional and ethnic equity.
There is also a danger that minority rights arense® a concession rather than as
recognition of the rights that guarantee socialbistg. However, improved
representation may not translate into substantidgration or integration on the
ground but the provisiondo exist within the Comprehensive proposal and there
remains a strong disposition towards the proteafominority rights and the offer of

equal opportunity.

It becomes obvious that the provisions containethénSettlement will therefore need
to be implemented igood faith in order to avoid a return to the old policiesetinic
hatred and discrimination. It is therefore the dotyKosovo'’s institutionsaand of its
civil society, comprised dboth the majority and minority, to implement the stureis

and equal opportunities offered by the ComprehenBioposal.

This article has argued that the status proposahtes thepotential for equal
opportunities not only through provisions of eqtights and non-discrimination but
also by offering ethnic Community groups rights @smmunities rather than just
individual rights and through all levels of statstitutions. The state apparatus that is
offered by the Comprehensive Proposal exemplifies supports the notion of equal
opportunities for Kosovo Communities. Although somay argue that what has been
proposed may encourage segregated opportunities,gtivernance of diversity
offered sets up a model of social harmony baseeloal and horizontal rights for all.

Diversity is guaranteed within the ComprehensivepBsal, where a democratic state
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recognizes the pluralism of its citizens and ndimision is made between ‘majority’
or ‘minority’. Nor is a distinction made betweeretpeople of Kosovo, who can enjoy
full equality and participation in all aspects dfel As such, the Comprehensive
Proposal guarantees a multiethnic state and onte daa be maintained. The
Comprehensive Proposal has thus helped estabbgiclae and strong structure in a
post-conflict society that maintains a process afked political divisions based on
an equal footing at all levels. In building uponti&hari’'s proposal, therefore, the

opportunity for a fair, pluralistic and equal Kosog indeed possible.
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