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Fit for Purpose or Faulty Design? Analysis of tbasprudence of the
European Court of Human Rights and the Europeamt@buJustice

on the Legal Protection of Minorities

Anneleen Van Bossult

Abstract

This paper examines whether the European Counsticé (ECJ), even in the absence of
explicit competences, could play a role in the tomaof a European Union policy
promoting the protection of minorities and thus verging their social exclusion.
Comparison is made with the jurisprudence of theopean Court of Human Rights
(ECtHR) because of the cross-fertilisation betwientwo Courts.

The author argues that there is a conspicuous ed3$erECJ jurisprudence on the rights
of minorities to their culture and identity, whesdae jurisprudence of the ECtHR in this
regard is progressive. In contrast, the ECJ tdkeddre when it comes to the protection
of the linguistic rights of minorities.

In conclusion, the author argues that the ECJ tidinfor purpose, but that to speak of a
faulty design is taking a step too far.

|. Introduction

“Europe is the Europef minorities”? The EU can indeed be thought of as a patchwork of

minorities.

The Rome Treaty paid no attention to minority pctten. However, it is my assertion that the
EU should develop an efficient policy for minoripyotection, not only to fulfil its role as
defender of human rights on the international sdarealso to maintain stability within the
EU itself. Neglecting the minority problem could aealestabilizing factor. In spite of this, the
member states did not assign any explicit competdncthe EU to take action on this

sensitive issue in the Nice Treaty.

This paper will examine to what extent the EU hegen in the absence of explicit
competences, developed a policy for minority prisdec This will be effected through an
analysis of the jurisprudence of the European Colidustice (ECJ). The choice to analyze
the case law of the ECJ is not arbitrary. The E&SJgilayed a pioneering role in the sphere of

protection of human rights by qualifying them aserigral principles of Community law

! The author would like to thank Stanislas Adam,sKin Inglis and Peter Van Elsuwege for their comt:iem
an earlier version of this article. The usual disoker applies.
2 Romano Prodi quoted Hungarian News Agencg5 April 2001 (emphasis added).



common to the Member States'The question is whether it could do the same fer t

protection of minority rights.

Account must also be taken of the jurisprudencehef European Court of Human Rights
(ECtHR), because of the cross-fertilization betw#en ECtHR and the ECMoreover, the
Council of Europe was the first international ongation to develop treaty protection for
minorities by creating the Framework Convention thoe Protection of National Minorities
(FCNM) in 1994 and embraces a larger territory thaa European Union with substantial
minority populations, for example, in the Balkaitsis interesting to scrutinize whether the
ECtHR was able, on the basis of a general huméisrigstrument (the European Convention
on Human Rights and Fundamental Freedoms (ECHR)lletelop a consistent minority
protection jurisprudence that could serve as amelafor the ECJ.

The length of this study does not permit an exationaof all of the judgments of the ECJ
and the ECtHR that are linked to minority proteatior could have an impact therebn.
Therefore, the paper will concentrate on certailestone judgments of the two courts where
minority issues have arisen, in order to gain insigto their respective attitudes towards
minority protection. Ultimately, the aim is to detene whether this overall approach to
minority protection at EU level is fit for purposeamely by leaving it to the ECJ to fill the

legal gaps in the European treaties.

3 ECJ, case 29/6Frich Stauderjudgment of 12 November 1969, [1969CR 419, para. 7; ECJ, case 11/70,
Internationale Handelsgesellschafjudgment of 17 December 1970, [197BCR 1124, para. 4. In this
“jurisprudential chart” of fundamental rights, tBeiropean Convention for the Protection of HumarhRigaind
Fundamental Freedoms (ECHR) has “special signifiearECJ, case C-299/9Kremzow judgment of 29 May
1997, [1997ECRI-2629, para. 14.

For an extensive analysis, see, for example, SibnBiouglas-Scott, “A Tale of Two Courts: Luxembaourg
Strasbourg and the Growing European Human Rightgiiat, 43(3)Common Market Law Revigi2006), 629—
665. Our study examines only the jurisprudencenefECtHR, since that Court has only a general hunigguts
treaty (ECHR) as a basis. The question is if thel E&n do the same on the basis of its own humdntsrig
doctrine. That explains why acts of non-specifimanity instruments, like the opinions of the Advigo
Committee of the Framework Convention for the Rrid@ of National Minorities (FCNM), are not takérto
consideration.
® For an extensive overview of the jurisprudencehef ECtHR on minorities, see the contributions ob&ta
Medda-Windischer, “The Jurisprudence of the Euraop€aurt of Human Rights”, European Yearbook of
Minority Issues(2001/2002), 487-534; European Yearbook of Minority Issu€2002/2003), 445-469; 3
European Yearbook of Minority 1ssu€2003/2004), 389-422; and Buropean Yearbook of Minority Issues
(2004/2005), 557-597.



II. The Rights of Minorities to their Culture and Identity: Conspicuous Absence versus

Progressive Presence

One of the core interests for a minority is thespreation of its culture and identity. To sum
up the view of the European Parliament, unwanteitraigtion is to be denounc&dNon-

discrimination in itself is regarded as insuffididar the effective integration of minorities.
That is why the jurisprudence of the ECJ and theHECin this regard will be discussed
briefly, before analysing their jurisprudence or tubstantial rights of minorities to their

culture and identity.
A. Non-discrimination

The Treaty of Amsterdam (1997) introduced a genmoaldiscrimination article in the legal
framework of the European Union (Article 13 EC)aits to combat discrimination and not
to eliminate differencede facto This implies that it cannot be a useful basisrf@asures
aimed at the positive discrimination of minoritiddoreover, the ECJ has been very reluctant
in accepting positive discriminatidnHowever, Article 13 EC has served as a basisHer t
adoption of the so-called ‘Race Equality Directivé#@signed to “combat discrimination based
on racial or ethnic origin implementing the prideipf equal treatment between persons

irrespective of racial or ethnic origifi”.

In the framework of the Council of Europe, Articted ECHR is the general non-
discrimination clause, explicitly referring to “@ssation with a national minority” when
enumerating the grounds on which discriminationfasidden. This is not the place to
analyze in detail the reach and scope of the pitadnibof discrimination under Article 14
ECHR? The article has been of little practical relevamseconcerns the protection of the

rights of persons belonging to minorities.

® European Parliament Resolution on the ProtectibrMimorities and Anti-Discrimination Policies in an
Enlarged Europe (2006), para. 43.

" See, for example, ECJ, case C-450Kalanke judgment of 17 October 1995, [1995] ECR 1-3051.

8 Council Directive 2000/43/EC of 29 June 2000 orplementing the Principle of Equal Treatment between
Persons Irrespective of Racial or Ethnic Origin,LOD80/122 of 19 July 2000. Certain member stdiesever,
did not fulfil their obligations under this Direed. See, for example, ECJ, case C-3200dmmission v.
Luxemburg judgment of 24 February 2005, OJ C 93/2 of 16ilA805; and ECJ, case C-327/@Hmmission v.
Finland, judgment of 24 February 2005, OJ C 93/3 of 16il/A4105.

° For an excellent analysis of the reach and scétkeoprohibition of discrimination under Article4IECHR,
see Kristin Henrard, “The Impact of InternationabriNDiscrimination Norms in Combination with General
Human Rights for the Protection of National Minm$t the European Convention on Human Rights”,
Committee of Experts on Issues Relating to the eétain of National Minorities (DH-MIN), DH-MIN
(2006)020.



It was only in July 2005 that the ECtHR found fbe ffirst time a violation of the principle
against racial discrimination contained in Artick ECHR. The Court consideredNiachova

v. Bulgariathat any evidence of racial verbal abuse used Wwyeaforcement agents when
using force against persons from an ethnic or athaority is highly relevant to the question

of whether or not hatred-induced violence has taitace™®

With the Nachovajudgment, the Court confirmed its increasing dttento the specific
problems of Roma (see below). Moreover, it alsofiomed that certain forms of racial
discrimination can even amount to “degrading treatrh™ Since this is prohibited by Article

3 ECHR, the Court examined the actions of statésignregard with heightened scrutitfy.

However, the ECtHR remains demanding when it cotoethe evidence required to prove
discrimination and in scrutinizing the margin ofpagciation of states. The Court always
examines the case from the perspective of the iohai application and not the overall social
context. Statistics, for example, are not considl@® sufficient in their own right to disclose a
practice that might be classified as discriminatdrylore substantive evidence is necessary.
This became clear iD.H. and others v. the Czech Republibhiere the Court had to judge on
the frequent practice in Eastern Europe of thegment of Roma children in special schools
intended for children with learning disabilities avrare unable to attend ‘ordinary’ or
specialized primary schools. This case shows thienpal tension between the “subjective
experience and perception of the applicant as coacéhe alleged violations and the
(perceived) objective and quantifiable proof reqeedy the Court™*

B. Substantial Rights

To date, the ECJ has not had occasion to use streimments at its disposal to explicitly help
minorities to preserve their identity, except anaa@ns their linguistic rights. However, they
are treated in the next paragraph for the sakeoofparison with the jurisprudence of the
ECtHR.

19 ECtHR, Appl. Nos. 43577/98 and 43579/8&chova and others v. Bulgarizidgment of 6 July 2005, para.
164

Y bid., para. 145.

2 Henrard, “The Impact of International ...”, 12.

13 ECtHR, Appl. No. 57325/0@).H. and others v. the Czech Repupjizigment of 7 February 2006, para. 46.

4 Sia Spiliopoulou Akermark, “The Limits of Pluraiis— Recent Jurisprudence of the European Court of
Human Rights with Regard to Minorities: Does thehition of Discrimination Add Anything?”JEMIE
(2002) No. 3, 21.



The lack of judgments of the ECJ can be explainethb fact that the ECJ has never been
confronted with a case concerning minorities’ adtand identity because there is no legally
binding document in the European Union presernvitgsé rights. In contrast, the ECtHR has
a written human rights treaty to interpret (the BEQHThis might change should the Charter
of Fundamental Rights of the European Union (hafé@n “Charter”) be furnished with
legally binding power$® as the ECJ would thus be confronted with the matte
interpretation of its provisions. For example, anfronted with a question on the freedom of
expression, as provided by Article 11 of the Chattee ECJ could refer to the jurisprudence
of the ECtHR to interpret this Article in favour ofinority protection (see below). However,
it should be underlined that, acording to Article & the Charter, the Charter is addressed to
the member states “only when they are implementingn law”.

By comparison, the jurisprudence of the ECtHR iseftdly progressive. Especially since
2000, the ECtHR has made use of the substantivasprns of the ECHR in support of
minority protection. The ECtHR generally deals wittinority protection when scrutinizing
the margin of appreciation of states.

1. The ECtHR on the Right to Respect for Privatg Bamily Life

One of the first set of judgments of the ECtHR ba tight of minorities to preserve their
identity was the judgments on the traditional kj#s of Roma under Article 8 ECHR on the
right to respect for private and family life. Thest case wa8uckley v. the United Kingdom
but the Court did not develop the minority probles such in this casé.In subsequent
judgments on the traditional lifestyle of Roma, tBEtHR reviewed its approach and the
minority problem is explicitly dealt with. The caséChapman v. the United Kingdoserves

as an example.

15 Today, the Charter can be qualified as a ‘soft lmstrument because the European Commission aad th
European Parliament decided to scrutinize theippsals for compatibility with the Charter. See élgi34 of
the Rules of Procedure of the European Parliaraént,
http://mww.europarl.europa.eu/sides/getLastRuledaiguage=EN&reference=TOC; Communication from the
Commission, “Compliance with the Charter of Fundatak Rights in Commission Legislative Proposals”,
COM(2005) 172 final of 27 April 2005. The Courtfifst Instance (CFl) referred to it for the firghé in 2002.
CFl, case T-54/99max. mobil judgment of 30 January 2002, [2002] ECR I1-318rap 48. In the line of its
reasoning on human rights, the ECJ concluded fer fitst time in 2006 that the Charter reflects “the
constitutional traditions and international obligas common to the Member States”. ECJ, case 3340/
Parliament v. Councjljudgment of 26 June 2006, [2006] ECR 1-5769, pa&

16 By contrast, the partly dissenting opinions ofgeidRepik and Judge Lohmus do make central thettatit
concerns minorities when scrutinizing the “necessara democratic society” condition. ECtHR, Applo.
20348/92,Buckley v. the United Kingdgnjudgment of 26 August 1996, partly dissentingnigm of Judge
Repik and partly dissenting opinion of Judge Lohmus



The Court explicitly referred to the importance farminority to maintain its identity,

including the possibility to maintain a travellitifestyle!” To that end, state parties have a

“positive obligation to facilitate the Gypsy way tfe”.'® However, this obligation only

implies that special consideration should be giteertheir needs and different lifestyles. It

does not imply that states are obliged to makedmg@ate number of suitably equipped sites

available to the Roma. This would be too “far-reagh[a] positive obligation of general
»19

social policy”.” The Court left a wide margin of appreciation tatss to fill in this positive

obligation.

The Court derived the obligation of state parte$ake into account the special way of life of
the Roma from the “emerging international conserso®ngst Contracting States of the
Council of Europe recognizing the special needsnoforities and an obligation to protect
their security, identity and lifestylé®. The moderation of the obligation, on the otherchan
derives from the fact that “the consensus is ndfickently concrete for it to derive any
guidance as to the conduct or standards which &cimg States consider desirable in any
particular situation®* Nevertheless, the ECtHR made a clear statemdavaur of measures
to preserve the identity of minorities and thusilagted a cultural diversity of value to the

whole community.

The case law of the ECtHR on the basis of ArticEGHR is not limited to the protection of
the traditional lifestyle of Roma. I8livenko v. Latviathe Court dealt with the family life of

Russian-speaking minorities living in Latvia. Acdorg to the Court, to carry out removal
orders without providing any possibility for takimgdividual circumstances into account is

incompatible with the requirements of Article 8 EREF
2. The ECtHR on Freedom of Religion

The ECtHR considers that state parties that deeumignize minority churches or refuse them

legal personality, when the church is often centvahe minority’s culture, are in breach of

' ECtHR, Appl. No. 27238/9%;hapman v. the United Kingdofudgment of 18 January 2001, para. 73.

18 bid., para. 96.

9bid., paras. 96-98.

2 The Court refers to the FCNM in ECtHRhapman v. the United Kingdomara. 93. It is interesting to note
that reference is also made to the Resolution efBEbropean Parliament on the situation of Gypsiethé
Community and the fact that protection of minostieas become one of the preconditions for accessitime
European Union (paras. 60-61).

2 |bid., para. 94.

22 ECtHR, Appl. No. 48321/9%livenko v. Latvigjudgment of 9 October 2003, para. 122.



the freedom of religion (Article 9 ECHR). From tbase<Canea Catholic Church v. Greéde
and Metropolitan Church of Bessarabia and others v. dteia® we can learn that the
ECtHR recognizes the plurality of religions in andeeratic society but also the possible
necessity to place restrictions on that freedomrder to reconcile the interests of the various
groups and to ensure that everyone’s beliefs agemted. However, when the state exercises
its regulatory power, it must remain neutral angantial because the maintenance of true
religious pluralism is at stake. It is in this regjahat the Court assesses the margin of

appreciation of the state and the proportionalitthe measures taken by the state.

In Serif v. Greecethe ECtHR also emphasizeédat a government, when confronted with
tensions created by a divided religious or any otdoenmunity, should not remove the cause
of the tension by eliminating pluralism but rattstould ensure that the competing groups

tolerate each othéf.

These judgments make clear that it is not enough gkeople may believe what they want.
States must allow the establishment of the necgsssiitutions and give them the necessary
recognition in order that they may have effectiraefiom of religion. The Court supports the
existence of different religions alongside eacheptind thus it fosters the preservation of the
(religious) identity of minorities. It places therservation of pluralism at the heart of a
democratic society but avoids explicitly treatifge tminority problem as such. At the same
time, the Court has given clear indications of ileeessity to protect minorities or at least not

to hinder them from preserving their identity.
3. The ECtHR on Freedom of Expression

The emphasis of the ECtHR on pluralism can alssd®n in its reasoning on the right of
freedom of expression, as laid down in Article 1OHR. This right concerns, for example,

the right to publish books that reflect a minostydeas.

In Association Ekin v. Francéghe ECtHR condemned the ban of the circulatiastridution
and sale of a book as a breach of Article 10 ECldBabse pluralism demands that freedom

of expression is not only applicable to informatimnideas that are favourably received or

% ECtHR, Appl. No. 143/1996/762/96%ase of the Canea Catholic Church v. Greejcelgment of 16
December 1997

% ECtHR, Appl. No. 45701/99Vietropolitan Church of Bessarabia and others v. dbolg judgment of 13
December 2001.

% |bid., paras. 115-119.

% ECtHR, Appl. No. 38178/9%erif v. Greecgudgment of 14 December 1999, para. 53.



regarded as inoffensive but also to those thaindffshock or disturb. Also here, exceptions
to this right must be “proportionate to the legdit® aim pursued” and “relevant and
sufficient”?’ That is why a complete ban on the publication bbak, the screening of books
before their distributioff or a conviction for having published a bédkre regarded by the

Court as disproportionate to the aim pursued and th breach of the right of freedom of

expression.

In Ozgir Giindemthe Court found that freedom of expression eveplies a positive
obligation on parties to allow minority views angimions to be expressed, albeit without

imposing an impossible or disproportionate burdethe authorities

In general, according to the Court, it can be aatetl that minority groups enjoy a broad
degree of freedom of expression that might cha#lestgte structuréd.lt should be noted,

however, that the emphasis that the Court has ghleceghe obligation of parties to regulate in
a pluralistic way is not necessarily interpretedtiy parties as a general obligation to take

positive measures.
[I1. TheLinguistic Rightsof Minorities: the ECJ to the Fore

Language is one of the core elements of a minariténtity and goes to the very heart of the
notion of ‘United in Diversity’ of the European Wm. Despite the lack of explicit
competences, the European Union has committed itsethe preservation of linguistic

diversity®

The situation is clearly different within the Coilnaf Europe, the international organization
that created the ECHR, regarding which the ECtHBums enforcement. The Council of
Europe not only created the FCNM, the first evagally binding multilateral instrument

devoted to the protection of minorities, as notadier; in 1992, it also created an instrument
specifically aimed at protecting minority languagemmely the European Charter for
Regional or Minority Languages (EChRML). The ECtHRs no power to ensure the

2T ECtHR, Appl. No. 39288/98\ssociation Ekin v. Francgudgment of 17 July 2001, para. 56.

2 ECtHR, Appl. No. 25781/94yprus v. Turkeyjudgment of 10 May 2001, para. 44.

29 ECtHR, Appl. No. 27528/9%izilyaprak v. Turkeyjudgment of 2 October 2003, para. 40.

30 ECtHR, Appl. No. 23144/9%)zgir Giindem v. Turkejsdgment of 16 March 2000, para. 43.

31 Geoff Gilbert, “The Burgeoning Minority Rights dsprudence of the European Court of Human Rights”,
24(3)Human Rights Quarterl{2002), 736-780, at 761.

32 See, for example, Article 22 of the Charter; Eeap Commission Communication, “A New Framework
Strategy for Multilingualism”, COM(2005) 596 finaB; and European Parliament Resolution on Regiandl
Lesser-Used European Languages (2001), para. Binfpartance of the preservation of minority langesgs
always highlighted.



enforcement of these last two instruments, for aeaswve will not elaborate on furth&r.

However, it uses the articles of the ECHR to pneséne linguistic rights of minorities.

In contrast to the aforementioned rights of minesito their culture and identity, the ECJ has
left its marks on the language rights of minoritigghin the European Union. It should,
however, be noted that these judgments have begrognced in the framework of the free
movement of persons and the freedom to provideicg=yv Concerning the former, this
implies that these judgments cannot serve as ammgafor third-country nationals (since
free movement of persons is linked to citizensHighe European Union) or nationals of the
member states that entered in 2004 and 2007, siansitional provisions apply to them,
restricting their free movement. On the other hdahdse judgments could serve for so-called
‘new minorities’ that have the nationality of onetbe ‘old’ member states while exercising

their rights of free movement.

In Mutsch the ECJ had to rule for the first time on the v$danguages before national
courts. A Belgian court referred to the ECJ forlipmmary ruling in order to ascertain

whether the national legislation stipulating thationals residing in a certain region of the
country may ask to have proceedings before a dgoutttat region conducted in a specific
language had to be extended without discrimindb@ased on nationality to nationals of other

member states.

The ECJ did not address the issue of minority ptaie but focused instead on the
importance of the protection of linguistic rights the context of the free movement of
workers. For the Court, the right of a worker te uss/her own language in proceedings
before the courts of the host member state (urfdeisame conditions as national workers)
plays an important role in the integration of therker. The Court qualified this possibility as
a “social advantage” and concluded that nationalvigsions adopted for the benefit of a
minority may not only concern persons who are mesbé that minority and reside in the

area where that minority is establistéd.

The ECJ was confronted with a similar judicial gesb in Bickel & Franz However, in

contrast toMutsch Bickel & Franz did not reside in the country where they were dein

% For comments on the FCNM, see Marc Weller (efihe Rights of Minorities. A Commentary on the
European Framework Convention on the ProtectioMafional Minorities(Oxford University Press, Oxford,
2005); for comments on the EChRML, see Francois,@ranguage Policy Evaluation and the European
Charter for Regional or Minority Languagé€Balgrave Macmillan, London, 2003).

3 ECJ, case 137/88utsch judgment of 11 July 1985, [198E[CR 2681, paras. 11-17.



prosecuted. The ECJ perceived a form of indirestrdnination because nationals of the host
member state are favoured indirectly by comparisith nationals of other member states
exercising their right to freedom to provide seegcln line with the general case law of the
Court, such a rule can only be justified if it iasled on objective considerations independent
of the nationality of the persons concerned andrportionate to the legitimate aim
pursued” Although the Court explicitly recognized that “tpeotection of such a minority
[ethno-cultural minority] may constitute a legititeaaim”® it found ultimately that the rule
was disproportionat¥. Regional language arrangements were thus overritlgghe ECJ in

the interests of Community law.

The main implication of these two judgments is @@tcial language rights (the right to use a

minority language in criminal proceedings) providey national provisions to residents of

certain regions have to be extended to all EU aeris&zwho find themselves in the same

circumstances, i.e., whose language is the paatidahguage of that region. However, both

cases concerned communication with and before ipldauthorities, being “non-scarce
138

goods™™ The question is whether this line of reasoning Malso be followed in a case

concerning language requirements regulating thesaco resources such as workplaces.

No possible solution can be found in the judgmeitthe ECJ on the requirement to have
proficient knowledge of a (minority) language asandition for access to employménit.
After all, these cases concern tieguirementof proficient language knowledge, whereas the
MutschandBickel & Franzcases concern thigght to use a language. However, tBeoener

AngoneseandHaim judgements are interesting because they indicatefar member states

% ECJ, case C-274/9Bjckel & Franz judgment of 24 November 1998, [199BFR|-7637, para. 27.

% |bid., para. 29.

3" Ibid., para. 31.

3 Briefly put, being goods that are readily avaitabbee also Gabriel von Toggenburg, “The EU’s ‘Listic
Diversity’: Fuel of Brake to the Mobility of Workst, in Andrew P. Morris and Samuel Estreicher (gd3ross-
Border Human Resources, Labor and Employment Isstreseedings of the New York University"5¥nnual
Conference on LabdKluwer Law International, The Hague, 2008Y,7—-723.

% The European Union, as an employer, is also caotdtbwith these problems. One of the conditions of
becoming part of the reserve pool from which adstiators are recruited is having a thorough knogéedf the
language of the country of which you have citizémshis can cause problems for minorities havihg t
nationality of a certain member state but speakingther language as mother tongue. This was tleeicagor
example,Dalnoky v. CommissiorDalnoky, a Romanian national belonging to the dguian-speaking minority

in Romania, submitted her application in the coritipet organized to constitute a reserve pool frohicl to
recruit administrators with Romanian citizenshimeQof the requirements was to have a thorough letyd of
Romanian. She contended that that notice was diswatory against Romanian nationals of the Hungaria
mother tongue and requested that, instead, “a tighr&knowledge of one Community language” should be
required. However, the president of the EuropeaimtiCivil Service Tribunal dismissed the case, aghon
others, for lack of urgency. See Order of the Rt of the European Union Civil Service Tribunad
December 2006, F-120/06 R, not yet published. Hse ¢s now pending before the Civil Service Tribuna

10



may go when requiring proficient knowledge of a r{ority) language as a condition for

access to employment.

In Groener the Court again found a way to avoid issuing an@anity viewpoint on
minority languages. Emphasizing that the Irish leage is recognized in the lIrish
Constitution as the national language, the min@#gect does not arise and the case concerns
a national language that is the first official Ir:ualge‘.10 The Court examined whether the
linguistic requirements (knowledge of the Irish daage) were justified “by reason of the
nature of the post to be filled® In principle, member states can adopt a policy tfer
protection and promotion of a language that is lbloghnational language and the first official
language. However, the implementation of this goiray not lead to an encroachment upon
fundamental freedoms. This implies that the lingaisequirement must be applied in a

proportionate and non-discriminatory manffer.

Two questions remained unanswered aBesener would the Court exclude support of non-
national minority languages? Second, when is allsig requirement proportionate and non-
discriminatory? TheAngonesecase provided the answers. The Court does notupea
policy promoting and protecting a language, evethi$ language is not recognized as a
national languag& However, the principles of proportionality and rdiscrimination
preclude the imposition of any requirement that lihguistic knowledge in question must
have been acquired within the national territtry.

TheHaim case, which bears no relation to minorities at 8rght, contains a line of reasoning
of the Court that could have importance for thetme Tourt argued that even persons whose
mother tongue is not the national language musthbe to speak in their own language with
dental practitioner$® This could be understood as a recognition by therCof the fact that
linguistic diversity is a means of an advanced ll@fesocial integration of a minority and

especially—in light of the case—so-called ‘new mmities’.*® Implicitly, this could even be

0 Advocate General Darmon recognizes that Irish isirority language. See ECJ, case C-379Bfener
judgment of 16 May 1989, [1988#]CR 3967, Opinion of Advocate General Darmon, para. 18

“LIbid., para. 16.

“2|bid., para. 19.

3 ECJ, case C-281/98ngonesgjudgment of 6 June 2000, [200BTR1-4139, para. 44.

* ECJ,Groener para. 23.

5 ECJ, case C-424/9Faim, judgment of 4 July 2000, [2006|CR1-5123, para. 60.

¢ \Von Toggenburg, “The EU’s ‘Linguistic Diversity’ 7,.712. It can be supposed that the Court refetoetthe
large amount of Turkish immigrants living in Gerrgalilaim himself studied dentistry in Istanbul). Therkish
immigrants can be seen as ‘new minorities’.
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understood as an encouragement to member statasdt® an effective minority language

policy.

The above examined judgments indicate clearly tsgtipn of the ECJ towards the language
policies of member states fostering minority largesi’ However, they also reveal the lack

of any coherent Union policy on minority languages.

The ECHR contains few language rights. The few #hast concern procedural and police

related matters and are interpreted in a “minirtiafisvay.*®

The most interesting developments with regard #&léimguage rights of minorities are made
on the bases of Articles 2 (right to education) 8n@ight to free elections) of Protocol 1 to
the ECHR. With respect to the former—and, more i§pady, the protection of mother
tongue education or education in the minority lagge+—the first case to address the matter
dates from 1968. In th€ase Relating to Certain Aspects of the Laws on the Uke
Languages in Education in Belgiifththe ECtHR made clear that this provision implies no
right to education in a particular language. Whatrportant is that no unjustified distinctions
exist; that is to say, discriminations that affdet exercise of the right enshrined in Article 2

of Protocol 1, read in conjunction with Article ECHR>°

In Cyprus v. Turkeythe Court seemed to move away from its rigid ctaralthough the
context in this case is particularly relevant. Evethe Court did not recognize a right to
mother tongue education, it argued that if autlesiassume responsibility for mother tongue
education in primary schooling, they have the sahkgation for the secondary school
level®* This is already a step forward in the protectidnnwther tongue education for
minorities and might even be transposed to otheasons in which minority groups are

denied education in their mother tongue in circamesés where they had formerly enjoyed
it.>2

In regard to the protection of the rights of (limgjic) minorities on the basis of Article 3 of

Protocol 1, the ECtHR ruled iMathieu-Mohin and Clerafayt v. Belgiuthat this provision

" Even though the ‘minority problem’ is only exptigitreated as such by the CourtBitkel & Franz

“8 Henrard, “The Impact of International ...", 24.

49 ECtHR, Appl. Nos. 1474/62, 1677/62, 1691/62, 1889/1994/63 and 2126/6&ase Relating to Certain
Aspects of theLaws on the Use of Languages in Edada Belgiumjudgment of 23 July 1968.

0 |bid., para. 1.12.

*L ECtHR, Appl. No. 25781/94yprus v. Turkeyjudgment of 10 May 2001, para. 278.

2 Medda-Windischer, “The Jurisprudence of the Euapp@ourt ...” (2002/2003), 469.
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does not create any obligation to introduce a $pedystem such as proportional
representation or majority voting with one or twallbts>® The conservative attitude of the
Court can be ascribed to the falling back on théewnargin of appreciation it attributes to
parties. The Court does not take into account ffecteof this reasoning on the effective

respect for the right to free elections.

Like the ECJ, the ECtHR has also had to considedeagitimacy of linguistic requirements,
not in the context of access to work this time tather in terms of the right to stand for
national elections. It is interesting to see howvdasoning of the ECtHR and the ECJ follows
the same line. After having referred to the widegiraof appreciation of parties, the ECtHR
concluded inPodkolzina v. Latvighat a party may require a candidate for electmrnhe
national parliament to have sufficient knowledgetlé official language. However, the
requirement must pursue a legitimate aim and bpgtionate to the aim pursuétiwhereas

for the ECJ, the measures must be non-discrimipatod proportionate.

This overview shows that the jurisprudence of tR#HR on the linguistic rights of minorities
is less substantive than the jurisprudence of t6d.Bhe ECJ has come to the fore in the
matter of the linguistic rights of minorities anthys an active role in the promotion of the
protection of minority languages within the Europednion. This should, however, be
nuanced against the background of the cases brdgfbte the ECJ. Since this Court has
only been confronted with language problems, dnby logical that its jurisprudence is more

substantive in this regard.
V. TheParticipatory Rights of Minorities: Opening to Explicit Recognition

The right to participate in all aspects of the lifiethe larger national society is essential for
minorities, both to promote their interests andueal as well as to create an integrated but
pluralist society based on tolerance and dialogue.

Since there exist no provisions in EC/EU law prawydfor the participation of minorities in

public, social and economic life in the memberest3t there exist no judgments of the ECJ

3 ECtHR, Appl. No. 9267/81Mathieu-Mohin and Clerfayt v. Belgiyrjudgment of 2 March 1987, para. 54. It
is remarkable that the Court, when applying th@qiples in the case, explicitly treats the problasnone of
linguistic minorities (para. 57).

> ECtHR, Appl. No. 46726/9%0dkolzina v. Latvigjudgment of 9 April 2002, para. 37.

> Working Group on Minorities to the United Natiori§ommentary to the United Nations Declaration be t
Rights of Persons Belonging to National or Ethni®eligious and Linguistic Minorities”,
E/CN.4/Sub.2/AC.5/2005/2.35.
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on the participatory rights of minorities. Howevartecent judgment could be the first step in
the recognition of participatory rights for mindes. The ECJ had to ascertainSpain v.
United Kingdomwhether there is a clear link between citizengtifhe Union and the right to
vote and stand for elections, requiring that thghtralways be limited to citizens of the
Union>’ The Court held that Community law does not preeloember states from granting
the right to vote and to stand as a candidate teope who have close links to them, other
than their own nationals or citizens of the Uniesident in their territory? It is up to the

member states to decide whether they make usesgbaisibility.

Even if this judgment does not explicitly refer nanorities, it is important for minorities.
After all, so-called ‘new minorities’ rarely holtie citizenship of their state of residence and,
as a consequence, are excluded from participatietections”’

The ECHR contains two provisions that could favthe participation of minorities. On the
basis of Article 11 ECHR, which provides for freed@f assembly and association, since
1998, the ECtHR has consistently confirmed its gutive stance towards (political)
associations with a minority focus by sanctioniefusals of parties to recognize or register
such considerations. It did so for the first tinmeSidiropoulos and others v. Greecthe
Court refers to the limited margin of appreciatifrstate&’ and makes clear that parties may
not forbid the application of registration of arsasiation because it aims to promote the
culture of a minority’* After all, pluralism is built on the genuine reoitipn of and respect
for diversity and the dynamics of traditions andettinic and cultural identiti€$.The Court
held the same line of reasoning in subsequent jed¢sf’ However, it clarified inStankov

and the United Macedonian Organisation llinden uldaria that if there had been a call for

% QOlivier De Schutter, “European Union Legislationdathe Norms of the Framework Convention for the
Protection of National Minorities”, Committee of fts on Issues Relating to the Protection of Matfio
Minorities (DH-MIN), DH-MIN (2006)019, 20.

> ECJ, case C-145/08pain v. United Kingdonjudgment of 12 September 2006, [208€]RI-7917.

*8|bid., para. 78.

%9 An example in this regard are the so-called ‘nitizens’, often members of the Russian-speakingroaonity,
living in Latvia.

0 ECtHR, Appl. No. 26695/9%idiropoulos v. Greeggudgment of 10 July 1998, para. 40.

®bid., para. 44.

%2 ECtHR, Appl. No. 74989/0X)urano Toxo and others v. Greegedgment of 20 October 2005, para. 35.

% See, for example, ECtHR, Appl. Nos. 29221/95 a®@2B/95, Stankov and the United Macedonian
Organisation llinden v. Bulgariajudgment of 2 October 2001, para. 89; and ECtARpl. No. 74989/01,
Ourano Toxo and others v. Greegedgment of 20 October 2005, para. 40.
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the use of violence or an uprising or any othemfaf rejection of democratic principles by

the association, parties enjoy a wider margin piegiation®

The ECtHR used the margin of appreciation, whickxteptionally interpreted in a broad
sense inGorzelik v. Polandto deny a violation of Article 11 ECHR, althoutite party in
guestion forbade the registration of an associdtiahaimed, among other things, to promote

a minority® Two conclusions can be gleaned from this judgment.

First, the Court is more inclined to interpret thargin of appreciation in a broad sense when
it comes to electoral matters because of theirvaslee to the institutional order of the
parties®® This goes especially for judgments on Article 3Rsbtocol 1 on the right to free
elections’’ After all, the Court argued iddanoka v. Latviahat this Article is seen dex
specialis®® The Court recognizes that the standards to beeabfir establishing compliance
with this Article must be considered to be lesghngent than those applied under Article 11
ECHR® in order to respect the internal institutional @radf parties and because it has been
cast in very different terms compared to that Aetié That is why the Court, for example,
judged that a residence requirement as a condittionote does not violate Article 3 of

Protocol 17*

Second, it was essentially the factual assessrhanted the Court to its decision @orzelik

v. Poland That the particular circumstances of the coumlgy an important role in the
decision of the Court had been proved earlieRéfah Partisi and others v. Turk&The
long line of cases against Turkey in relation te tlssolution of political parties shows that
the Court does not allow parties to take dispropoate measures such as dissolving political

parties because of their anxiety about minoritied @#eir quest to participate in public life in

 ECtHR, Stankov and the United Macedonian Organisatiordin v. Bulgariapara. 90.

% ECtHR, Appl. No. 44158/980rzelik and others v. Polanfidgment of 17 February 2004, para. 106.

® Henrard, “The Impact of International ...", 23.

67 Also, the ECJ refers to the wide margin of apmeh of states in imposing conditions on the righvote on
the basis of Article 3 of Protocol 1. See ESpain v. United Kingdonpara. 94.

8 ECtHR, Appl. No. 58278/0@danoka v. Latvigjudgment of 16 March 2006, para. 141.

% The two criteria to examine compliance with AriqB-)11 ECHR are “necessity” or “pressing socieba’.
The criteria for compliance with Article 3 of Prot 1 are “arbitrariness or a lack of proportiotdlior
“interference with the free expression of the opinof the people”. See ECtHRdanoka v. Latviapara. 115(c).
©bid., para. 115.

"L ECtHR, Appl. No. 66289/0Ry v. Francejudgment of 11 January 2005, para. 56.

"2 ECtHR, Appl. Nos. 41340/98, 41342/98, 41343/98 4h844/98Refah Partisi (the Welfare Party) and others
v. Turkey judgment of 13 February 2003
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order to protect their own identif§.However, inRefah Partisi the ECtHR did not find that

Turkey violated Article 11 ECHR by dissolving th&dmic-oriented Refah, which called for
the elimination of secularism and for its replacatmeith Sharia law. Because secularism
constitutes a key constitutional and democratingyple in Turkey, the Court considered that

the dissolution of Refah could be regarded as sacgin a democratic sociefy.
V. Conclusion

The examination of the jurisprudence of the ECdnamority rights compared with that of the
ECtHR shows that the ECJ’s hands are tied wheonites to augmenting minority protection
in the EU and is therefore not fit for effectivennoiity protection. Because of this limited

room for manoeuvre, speaking of a faulty desigrsgobridge too far.

The ECJ is not fit for the purpose because it lesined from taking clear stances on
minority protection—for example, by defining a miitg language as the ‘national language’
in Groener Accordingly, the Court has avoided articulatiihg tviewpoint of the Union on

minorities.

The restraint of the ECJ can be explained by devdextors, such as the impact of its
judgments, the diverse minority concepts and minpgsiotection in the member states and
the sensitivity of the issue. However, it is foranexplained by the lack of competences of
the ECJ and, more generally, the different framéworwhich the ECJ and the ECtHR find

themselves. First, the basic aim of European iatemgr is economic cooperation and the
development of the internal market, whereas thee‘dmsiness’ of the Council of Europe is

the protection of human rights. Second, the Eunopdaion has only attributed competences
and a partly supranational character, implying thaan take decisions without the assent of
all member states, for example, in areas wherea# &xclusive competences or where
decisions can be taken with a (qualified) majoritiiat explains why the member states are
reluctant to relinquish their powers in the fieldhmman rights, especially minority rights, to

the European Union. Moreover, some member stagesareager to give up the regulation of

minority matters to a supranational government bgseahey see this as a threat to state

3 See, for example, ECtHR, Appl. No. 19392/@fjited Communist Party of Turkey and others v. &yrk
judgment of 30 January 1998; and ECtHR, Appl. NIR37/93,Socialist Party and others v. Turkgudgment
of 25 May 1998.

" ECtHR,Refah Partisi (the Welfare Party) and others v.KBy paras. 135 and 136.
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cohesion. In other words, they fear the possiblplications of decisions adopted by the

European Union over their heads.

The ECJ has to act within the framework of thesetédd competences of the European Union
and even in the absence of competences in thedidddiman rights and as a consequence of
instruments. The ECJ elaborated its human righttride before any provision in this regard
existed in the treaties, which was already seemnasxtension of its competences. Providing
minority protection would be viewed by the membiates as going a step too far and could,
in light of the limited competences, even be sexfillagal’. The situation is different for the
Strasbourg Court. That Court does not have its fitied to the same extent as the ECJ, as it
operates in a ‘classical’ international, intergoweental organization, where no decisions can
be made without the assent of the parties. Moreavdras a written human rights treaty,
which thus provides a different starting point. §hmainly explains why the ECtHR, in
contrast to the ECJ, gradually took some clearcst®mowards minority protection, such as
placing positive obligations upon states to prothetrights of minorities to their culture and
identity.

The recognition of positive state obligations bg tBCtHR is a first step in relation to an
effective protection of minorities. Yet it is noll eoses in the ECtHR. When a complaint is
upheld, it is up to the party to provide adequatenedies—for example, a change in
legislation. The ECHR does not, however, providecgans in the case of non-execution of
its judgments. Moreover, the judgments of the ®tasy Court in the field of minority

protection are sometimes ambiguous and inconsistent

However, to speak of a faulty design after exangnthe jurisprudence of the ECJ on
minority rights is to go a bridge too far. Aftet,ah spite of it having its hands tied, the ECJ
leaves the possibility open to member states tgtooct their own minority language policies
and to attribute voting rights to minorities. Moveo, should the Charter obtain a legally
binding character, the ECJ’s role in protecting onity rights in matters relating to culture

and identity issues would be even stronger.

The above argumentation shows that there are soajer tegal obstacles to overcome to
create efficient legal protection for minorities time European Union. However, apart from
the legal aspect, assuming that the preservati@m ¢dwn’ identity is of vital importance for

minorities and that they should be able to pardimpat different levels of society, an effective
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minority policy should comprise two elements. Fitbe right to identity of minorities, be it

their ethnic, cultural, linguistic or religious wlty. Second, making their integration possible
while respecting diversity. The desired standargrotection should at least be that defined
by the instruments of the Council of Europe. Inttivay, there would be no possibility that

the Union standard could be regarded as an alieenstindard.

Let us hope that putting these elements into practiill make policy makers in the future

able to say that “Europe is the Eurdpeminorities”.
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