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Policing, Young People, Diversion and Accountability in Ireland

Ursula Kilkelly*

Abstract

The Irish police practice of diverting young offenslwas placed within a statutory
framework in 2001. The police discretion in the agement of young offenders that had
been a feature of the administrative process wtaned at the heart of the new statutory
programme although attempts were made to streartieg@rocess. This article critiques the
law, policy and practice underpinning the exera$¢hat discretion against the relevant
international human rights standards on transparseraccountability and professionalism in
juvenile justice. It reveals how the managememth@®fprogramme in practice falls short of
these standards and, in particular, the due proceggs of the children who come within its
reach. It argues that the root of the problem fesnarily in the lack of published criteria to
guide the discretionary decision-making at sevetafies of the programme, and the lack of
a credible complaint or review mechanism for thiéddchn affected. It recommends the
publication of reasons for decisions taken in tkereise of Garda discretion in individual
cases, together with provision for review or appafasuch decisions as well as regular

independent monitoring of the operation of the pangme as a whole.

I ntroduction

The police play a key role in youth justice. Whethpprehending and questioning suspects
or interfacing with young people in their commuedgtpolice frequently present the first

point of contact that young people have with themgral justice system, and with the law in
general [32]. In these interactions, which freqlyetatke place on the street and in conditions
of low visibility, the authority of the police offer is heightened by the relative
powerlessness and vulnerability of the young perboformal terms, any decision the police
officer takes — to issue instructions, to questtorrefer him/her for diversion or to charge the
young person — will impact on the young person,etomes with long-term consequences.
More informally, the nature of this contact betwsgenng people and the police can be
pivotal in the cultivation of the attitudes thatuym people develop towards the police, which

they then carry into adulthood, sometimes withrigenerational consequences. Research
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shows that police legitimacy in the eyes of yourgpe is derived at least in part from the
manner in which they treat young people in themownities. In this way, the adherence of
police work to values of due process and accoulitiats critical to the acceptance of police
by young people as well as to the observance efnational human rights obligations. These
factors make it imperative that engagement betweeng people and the police is
characterised by checks and balances that enspecteor the rights of young people and

accountability for the way they are treated.

The Garda (Police) Diversion Programme, which dondivert children from further
offending and from court, is a formalised systenmtérvention between young people and
police. The scope and scale of the Programme nibabi is a highly visible and important
barometer of the relationship between young peapttthe police in IrelantiAccordingly,

it is an important vehicle through which the valeésespect and accountability can be
delivered. The aim of this paper is to considerexient to which the Diversion Programme
reflects these values in law, policy and practitalso aims to explore how the Programme’s
performance can be enhanced in raising the legigmo&the police in the eyes of young
people. The paper is divided into five parts. Rastitlines the international standards and
research on youth justice and accountability wékhtipular regard to policing. Part 2
considers the law and policy framework that govehastreatment of young people by the
police in Ireland. Part 3 of the paper analysesfteration of the Diversion Programme with
reference to the available data, while Part 4 darsithe due process and accountability
guestions that arise from this analysis. The fitett considers the question of complaints and
monitoring and the paper finishes with some recondagons on what needs to be done to

promote greater adherence to the requirement ouatability in the Programnte.

1. International Standardsand Research

A broad range of authorities inform our understagdf best practice in police work with
young people. In general terms, Article 40 of theted Nations Convention on the Rights of
the Child (CRC), ratified by Ireland in 1991, malegpress provision for the rights of

Senior Lecturer in Law, School of Law, Universitpliége Cork
! Every young person is referred to the Programntleedt first offence; meaning that approximatelyQtH)
young people come into contact with it every year.
2 The treatment of children during questioning anpadice stations is beyond the scope of this paper a
comprehensive analysis of the law see [30; pp.46:89pp.100-122].
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children in youth justicé.In particular, the CRC provides for the right leétchild in conflict
with the law to be treated

in a manner consistent with the promotion of thédthsense of dignity and worth,
which reinforces the child's respect for the humghts and fundamental freedoms of
others and which takes into account the child'saagkethe desirability of promoting
the child's reintegration and the child's assuraimgnstructive role in society [27;
art.40(1)].

To this end, Article 40 details the minimum guaesstto which children are entitled in the

criminal process including the right to have thdteradetermined without delay by a
competent, independent and impartial authority fimighearing according to law. Article

40(3) is especially relevant to the relationshiween young people and the police insofar as
it requires states ‘to seek to promote the estailent of laws, procedures, authorities and
institutions specifically applicable to childrenegjed as, accused of, or recognized as having
infringed the penal law.” As a particular illusiat of this, the CRC requires that whenever
appropriate and desirable, measures must be adiptis@dl with such children ‘without
resorting to judicial proceedings, providing thabtan rights and legal safeguards are fully
respected’ [27; art.40(3)]. The Committee on thgh®s of the Child, which has responsibility
for monitoring implementation of the CRC, has nateel benefits to children and to society

of alternatives to judicial procedures [10; parabkit has warned that the ‘utmost care’ must
be taken to ensure that the child’s human rightslegal safeguards are fully respected and
protected in such matters [10; paras.22 and 26tebeer, the Committee has explained that
‘diversion’ should be used only when there is

compelling evidence that the child committed tHeg®d offence, that he/she freely
and voluntarily admits responsibility, and thatintmidation or pressure has been
used to get that admission and, finally, that tth@iasion will not be used against
him/her in any subsequent legal proceeding.’ [HdaR27]

The child’s consent must also be based on adeguatspecific information on the nature,

content and duration of the measure, and on theecprences of a failure to cooperate, carry

out and complete the measure [28; r.3].

It is recommended that the relevant law contaircifipgorovisions indicating in which cases
diversion is possible, and that the powers of thieeg, prosecutors and/or other agencies to
make decisions in this regard should be regulated@viewed. The Committee has

stipulated that the child must be given the oppotyuto seek legal or other appropriate

% The Convention defines a child as every humangbe@ow the age of 18 years unless under the lajaritya
is attained earlier [27; art.1].
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assistance on the appropriateness and desiratfilibe diversion offered by the competent
authorities, and on the possibility of review oé tlneasure. It has also recommended that the
completion of the diversion by the child shouldutes a definite and final closure of the
case. Accordingly, although confidential recordslieersion may be kept for administrative
and review purposes, they should not be viewedrasinal records’ and a child who has

been previously diverted must thus not be seemagsdya previous conviction [28; r.3].

Discretion is a core principle of police work amdsiimportant to ensure that the
implementation of any sanctions or measures istaddp the particular circumstances of
each case [13; para.6]. According to the Stanifinémum Rules on the Administration of
Juvenile Justice (the Beijing Rules) [28], the &lzility of discretion at all stages of the
justice process is justified by the varying spen&éds of juveniles as well as the variety of
measures available [28; r.6]. Equally, as the m#gonal standards make clear, the exercise
of this discretion must be subject to clearly deditimits and remedies must be available to
those seeking to challenge the way in which therdifon has been used. To this end, the
Beijing Rules recommend that discretion be exedciseaccordance with criteria set down by
law and they require the provision of sufficientagntability at all stages and levels in the
exercise of any such discretion [28; r.6]. The Rulete that accountability and
professionalism are the instruments most suitabtaitb broad discretion. They advocate
that those who exercise discretion are speciainéd to do so judiciously and in accordance
with their functions and mandates [28; fG]he importance of police professionalism in this
context is emphasized by the Committee on the Righthe Child, which stipulates that a
comprehensive juvenile justice system requires tahestablishment of specialized units
within the police (among others) [10; para.92] apdcialist training for all those involved in

law enforcement in juvenile justice [10; para.97].

Accountability is especially important in the coxttef police decision-making based on
discretion rather than, or in addition to, trangpaand objective criteria. Where sanctions
and measures are imposed on young people by adtbeythan a court, they should be
subject to judicial review [13; para.3]. In genethe Committee on the Rights of the Child
has urged states to ensure that children treatidgrlyrshould have the right to access an

independent complaint mechanism, which providesessdand compensation [10; para.7, 8;

* See also, the Commentary to the Rules.



para.24]. More specifically, international standarelquire that children and their guardians
have ample opportunity to make requests or comiglaanthe authority responsible for any
measures to which children are subject and thesmdures must be simple and effective
[13; para.122-122.1]. Any denial of such a regsésiuld be accompanied by reasons and
should be subject to an independent appeal proedti@r paras.122.3 and 122.4]. Building
an impartial system of review or appeal into decisinaking that affects children enhances
the integrity of the decision-making process. Tisigspecially important where the process
may appear to lack transparency. Overall, the stasdrequire that the administration of any

sanctions on young people be subject to regulapeddent monitoring [13; para.20].

Research has highlighted risks associated witly @adrvention measures which lead to
more intensive intervention with increasingly pivattendencies [15]. Indeed, recent
research suggests that the deeper the child’sver@nt in the system the more likely he/she
is to re-offend [23]. It would appear that keepaigldren out of the system altogether may be
the most effective intervention in certain casdss perspective is reflected in the
international standards which note that, notwithdilag the benefits of diversion, non-
intervention is itself a legitimate response intaiercases [28; r.1f]For example, the

Beijing Rules advocate dealing with children witheeferring them to alternative (social)
services especially where the offence is of a ‘seneus nature’ and ‘where the family, the
school or other informal social control institutiohave already reacted, or are likely to react,
in an appropriate and constructive manner’ [28JsTheme is also reflected strongly in the
United Nations Guidelines for the Prevention ofehile Delinquency (the Riyadh
Guidelines), which stress that ‘[flormal agenciésacial control should only be utilised as a
means of last resort’ [29; para.6]. The Guideliaks® note that in adopting progressive
policies and programmes to respond to and preweenjle delinquency, consideration
should be given to the fact that

‘youthful behaviour or conduct that does not confdo overall social norms and
values is often part of the maturation and growtitess and tends to disappear
spontaneously in most individuals with the traositio adulthood’ [29; para.5(e)].

As explained above, international standards highklige importance of professionalism,
accountability and respect for due process rightmlice relationships with young people.
Studies have noted that people’s attitudes towdielaw and legal authorities are formed in

® Ibid.



childhood as part of the socialization processtan a lasting impact [14, 17; p.196].
Critically, negative contact with the police duriadolescence may have a significant impact
on lowering young people’s attitudes towards th&his is exacerbated by the fact that
young people, as users of public space, often eqpm involuntary contact with the police
which they view as negatively adversarial in nafai& p.198; 22; pp.76-79]. Hinds’ study of
the issue in New South Wales found that, consistéhtresearch with adults, ‘perceptions of
police use of procedural justice are the primacgdashaping young people’s assessments of
police legitimacy’ [17; p.203]. In particular, ctifen’s normative beliefs that police use fair
procedures in encounters with young people werenth&t significant influence in shaping
their attitudes about police legitimacy. Hinds rsatieat police use of fair procedures entails
giving young people an opportunity to have theyr lsafore making a decision, being treated

in a neutral and consistent way, and being treatdddignity and respect [17; p.203].

In the Irish context, research into the leisurevicts of young people living in
disadvantaged communities has found that the ypeogle’s preferred activity is ‘hanging
around’ on the streets with friends and that yopegple consider that there are insufficient
public and private leisure amenities availablentnt in their areas [5]. This increases the
chances that young people in these communitiesmaiface with police in a negative way,
with negative knock-on consequences for both partrefact, this is one of the findings of a
small Dublin-based study into young people’s exg@are of youth justice in their community

where negative relations with the police was rai®their principal concern in this contéxt.

In summary, it is clear that international standasd youth justice place considerable
emphasis on the importance of due process, traipmdessionalism and accountability with
respect to police relationships with young peopley require that express and transparent
limits be placed on the exercise of police disoreand that such decisions be subject to
review. They require that children can access dependent complaints mechanism.
International standards also advocate a rangespbreses to youth offending, including non-
intervention, and stress the importance of adheadrdue process values regardless of the

approach taken. The next part of the paper corsitierextent to which these values are

® This study (‘Social integration of young peoplecimtact with the youth justice system: a youttioact
research project’) was undertaken by Dr Angela ¥@ald Dr Ursula Kilkelly, University College Cork
supported by YAP Ireland, and funded by the Irigs&arch Council of the Humanities and Social Seigenit
is currently being prepared for publication. Sem§P2; pp.82-84].
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represented in the law and policy framework thategos the treatment of children by the

police as part of the Garda Diversion Programmiesiiand.

2. National Law and Poalicy

The Children Act 2001, as amended

The Garda Diversion Programme, or the JuvenilesbiaiOfficer (JLO) Scheme as it was
formerly known, has been in place since 1963.dlttiset up in the Dublin Metropolitan
Area, its purpose was to put in place a systenadationing children who committed
offences rather than having them dealt with by whgrosecution. According to the Scheme,
the District Officer (Garda Superintendent) refdrtiee child to a JLO, who then visited the
child’s home and dealt with the matter by way aftaan, advice and supervision. Where
appropriate, the JLO also provided support to &mailfy. The aim was to prevent further
offending and to divert the child away from a pbéesiife of crime. The Scheme was
launched nationwide in 1981 and in 1991, the Galatonal Juvenile Office was established
and given a co-ordinating and monitoring role. Tieximum age for admission to the

Scheme was also raised from sixteen to eighteens y&ap.7].

It is a measure of support for the programme thas given statutory recognition in Part 4
of the Children Act 2001. During its passage thiotlge Dail, the Minister for Justice,
Equality and Law Reform described the Scheme axbaisly the single most important
initiative in dealing with juvenile crime in the ®@entury’’ The relevant sections of the Act
were commenced quickly after the Act was passeds[gesting that the legislation
wrapped around the Programme, rather than fundatheattering its design. At the same
time, one of the advantages of putting the prograroma statutory basis was to ensure that
it operated according to an agreed set of rulasibee to be evenly and equally applied.
Under the Act, therefore, the principal decisionking functions are vested in the Director
of the National Juvenile Office, and the merithating a streamlined and consistent
decision-making process are clearly linked to #wgtimacy of the Programme as a whole.
Since the enactment of the 2001 Act, all childrétowome into contact with the police are
now referred automatically to the Diversion Prognaen although, as outlined below, not all

are admitted.

" Dail Debates Vol 517, Col 33-34 (29 March 2000).
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The Garda Diversion Programme offers a child whedwnmitted an offence an opportunity
to be cautioned in lieu of prosecutidvhen a child first comes to the attention of Arr@a
Siochana he/she is usually referred to the locadriie Liaison Officer, who is a specially
trained member of the Garda. If the child fulfite teligibility criteria for admission to the
Programmé, he/she may be admitted to receive a caution, (fétimal) or without

(informal) supervision. Usually, the informal canrtiis issued in respect of minor or first
offences and is administered by the local JLO exctiild’s home, in the presence of his/her
parents. A formal caution is administered eitheth®ylocal District Officer or the JLO and
takes place at the Garda station in the presentee athild’s parent or guardian. This caution
may be restorative in nature if the victim of theld’s offending behaviour is present. In
such cases the objective is to ‘confront the chilth the consequences of his/her offending’
‘in a low key atmospheré® When the victim attends, there must be a genésalisision
among those present about the child’s criminal bela and the Garda administering the
caution may invite the child to apologise and ofeme form of compensation to the victim.
In this way, the intervention may operate as a foamference where a full restorative

conference is neither justified nor required.

The formal caution is normally accompanied by svigesn meaning that the child will be
monitored or mentored in the community by a JLOaqreriod of 12 months [6; s.27]. The
level of supervision required, which can also beedhby the Director, is decided by the
JLO, who must take into account the seriousnesiseofriminal behaviour, the level of
support to and control of the child by his/her péseor guardian, and the likelihood of the
child committing further offences [6; s.28(1) & ]2)

The Children Act 2001 introduced a conference theDiversion Programme, in a ‘major
innovation in Irish criminal law’ [24; p.65]. Irespect of a child who is being supervised, the
JLO may convene a conference in order to bringttegeon a voluntary basis, the child,
his/her family and others to establish the reasonthe child’s criminal behaviour and
discuss how the family can help the child to aveibffending [6; ss.29 & 30-39]. The JLO

8 A child shall not be prosecuted for the criminahhviour, or any related behaviour, in respecthittvhe or
she has been admitted to the Programme [6; s.49].

® The child must be over the age of criminal resjimlity and under 18 years, have accepted respiitgifor

the offence committed, and have consented to Engoned under the programme.

19 As explained by the Minister for Justice, Equadityd Law Reform in his introductory speech at theddd

Stage, Déil Debates, Vol 517, Col 36 (29 March 2000
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is responsible for organising the conference anstmxplain the procedures to the child and
his/her guardian and ascertain the wishes of tiié ahd the victim with regard to the
conference. The JLO also has a particular fundtianediate between the child and the

victim. JLOs receive special mediation training tlois purpose?!

One of the principal functions of the conferencwigrovide a forum within which the child
and his/her parents can draw up an action plantvélassistance of others (e.g. the child’s
teacher, social worker or youth worker) to try teyent the child from re-offending. The
plan may provide for any course of action that widag in the best interests of the child or
would make the child more aware of the consequeoickis/her criminal behaviour,
including requiring the child to make reparatiorthie victim, participate in sporting or
educational activity, stay at home at certain tisied away from certain places or people [6;
s.39(3)]. While there are no sanctions for non-glkemce with the action plan, one or more
people may monitor the child’s compliance withridahe conference may be reconvened to
review compliance. The action plan thus takes o fof a contract between the child and
those present at the conference and, althougimdtitegally enforceable, the consent of the
parties is required in most circumstances. Thesgeniess of what is at stake is reinforced by
the requirement that the child must sign the agtian, which must be written in plain

language that he/she can understand [6; s.39(8)]& (

The Criminal Justice Act 2006 made a number of gharo the Garda Diversion
Programmé? In the context of this paper, the most relevanemagdment concerns the longer-
term effects of a young person’s involvement ininegramme. As a general rule, a young
person cannot be prosecuted in respect of theadtetat led to his/her involvement in the
Programmé? Related to this, the original version of secti@od the 2001 Act prohibited

the admissibility in subsequent proceedings ofatervidence relating to the child’'s

involvement in the Programme. In particular, thisleded as inadmissible evidence in

™ In October 2007 a new training programme for JW@s introduced, consisting of five modules delidere
over an 18 month period. This includes 80 hoursiatieh training, certified by the Mediation Instiéulreland
[4; p.26]. The Garda Youth and Children Strategk@saa commitment to ensuring that all new JLOsivece
this training further [2; p.13].

12 Section 123 of the 2006 Act amended s 18 of ti4 2t to allow for children over 10 years (andstunder
the ordinary age of criminal responsibility) whoveaeen involved in anti-social behaviour to be iah to
the Programme. These amendments have been cdtetsan unnecessary expansion of the criminatgisti
system. See [9; paras.70-71].

13" A similar rule now exists with regard to involvent in anti-social behaviour and the applicatiangfo
Behaviour Order.
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respect of: (a) any acceptance by a child of resipdity for criminal or anti-social behaviour
in respect of which the child has been admitteith¢oProgramme; (b) that behaviour, or (c)
the child’s involvement in the Programme. Howevkis version was amended by section
126 of the 2006 Act which provides that such evidecan be put before the court by the
Prosecution where a court is considering the seatéhany) to be imposed in respect of an
offence committed by a child after the child’s adsibn to the Programme [20]. Admittedly
this can only affect those who re-offend and acs@cuted but nonetheless it is a substantial
change to the terms on which young people entebibersion Programme. In particular,
they can no longer be assured, as they would prsljidave been, that their participation in
the Programme will not be taken into account in sulysequent criminal proceedings.
Although it is too early to see the implicationgtlois change, it presents JLOs with a
dilemma when trying to encourage young people tony®lved in the Programme. On the
one hand, diversion will often be considered tanbie child’s interests and may be
preferable to prosecution; on the other hand,nbiswithout conditions which may have
negative consequences for the child who re-offelmdhis regard, it has changed the advice
that JLOs and the child’s legal representative rgiv& to those considering diversion as an
alternative to prosecution. It has also changeddorentally the basis on which the
Programme operates. This issue will be revisiteat l&ttention will turn now to the policy
context in which the policing of young people takésce.

An Garda Siochana Youth and Children Strategy

Following on from the National Youth Justice Stigt@dopted by the Irish Youth Justice
Service in 2008[15], the Garda Youth and Childr&at8gy 2009-2011 was published in
2009 [2]. The Garda Strategy is informed by a misstatement which makes a commitment
inter aliato be ‘particularly sensitive to the needs antitsgf children’ and to endeavour to
maintain the highest recognized international stash&l of behavior and best practices when
dealing with children and young people’ [2; p.5heTStrategy has three high level goals. The
second of these, which is most relevant here giptbvision of a policing service to children
in conflict with the law. The Strategy documentssaetit numerous organizational
commitments that extend beyond the more generalipglvalues of personal protection,

community commitment and state security [1; p’dh particular, the Strategy makes a

14 This lists a commitment to values including pulalazountability, disciplined professionalism, parship
with the community and respect for human rights.
10



commitment to ensuring the provisions of the Unldions Convention on the Rights of the
Child are upheld in police interaction with childréo ensuring the highest level of
international best practice is adhered to whenimigalith children in conflict with the law
(noting the Beijing Rules in particular); and tenalti-agency approach to the needs of
children and young people [2; p.5]. This awarerdssd commitment to Ireland’s
international legal obligations and best practisewhere is welcom&.Although implicit in
the Strategy, more explicit reference might havenb@ade to the specific requirements of
these obligations in terms of ensuring adherentkeawvalues of transparency, accountability
and respect for due process in all Garda relatotisyoung people. At the same time, it is
important that the Strategy’s broad principlesfali®wed through with more precise
commitments to raising awareness on the righthibdien, to training on the requirements of
international conventions on child custody andintifying and rewarding best practices
with dealing with young peopf.In terms of achieving its objectives, the Stratitpntifies

a number of precise and measureable commitmentgptove the effectiveness and
efficiency of police interventions with young peep&o, for example, in addition to
increasing the resources to the Diversion Programmiepromoting greater understanding of
the Programme among children and their familiess, Strategy commits to ensuring that
children not deemed suitable for Diversion havertt@ses processed within one month of
being received by the National Juvenile OfficedZ;1]. Commitments are also made to
update and standardize procedures relating to iver$lon Programme and to develop new

induction and specialized training for Juvenileis@m Officers [2; p.15].

Overall, the Strategy is to be welcomed as a @#ampt to improve practice in the
Diversion Programme in line with international stards. Although it indicates a clear
commitment to ensure greater adherence to valugseoprocess, and advocates many
measures that may enhance the legitimacy of tHegoaimong young people, it arguably falls
short in respect of measures necessary to ensaegaccountability. For example, greater
consideration might have been given to establisamgdependent review mechanism to
ensure that young people have recourse to an ajppespect of the decision whether or not
to admit them to the Programme and if so, the tfpmeasure to administer. An explicit link

with the complaints mechanism under the Garda Gimi©mbudsman Commission (GSOC)

!5 This reflects the recommendations in [10; para.Bg]contrast, this reference is conspicuously absem
the National Youth Justice Strategy [18].
% These specific actions fall under High Level Gbaproviding a policing service to all children [29].
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might also have been made, including a commitnme@rdise awareness among young people
as to how they can avail of the remedy that GSG€&afMore generally, it would appear
that children and young people were not engagdeinievelopment of the Strategy and
although several actions identify the need to eagagre actively with children and young
people, it would have been worthwhile to involvélaten directly in both the drafting, the
review and the implementation of the Stratégfurthermore, there is a lack of provision for
implementation and oversight structures in thatStrategy does not make any commitment

to its review or evaluation, independent or otheewi

3. Implementation of the Programme

In 2009, the latest year for which information v&gable, the Report indicates that 18,519
children were referred to the National Juvenilei€f{4; p.9]*® This involved a drop in the
number of children referred - 21,412 children wexferred in 2008 — and is closer to the
17,567 children referred in 2005 for example [4,0p. This is the first significant drop in the
number of children referred for many years andaaitfh its causes are unknown it is likely
that 2010 will see an increase again as the comgati®n of the referral process allows
more young people to be referred. In any eventchiaaging trends should be kept under

careful review.

In 2009, there were 14,047 children cautioned utiteiProgramme — a drop for the second
subsequent year [4; p.f%}although the number of children deemed suitabiédional and
informal cautions has remained relatively constamf009, a formal caution was considered
appropriate in 22% of the children referred (amease from 18% in 2008), while an
informal caution was deemed suitable in 54% ofrrafs, again an increase on previous
years [4; p.12]. This latter figure drops to 46%espect of the overall number of children
referred, meaning that for almost half of the af@itdreferred to the Programme the outcome
was a caution without supervision, ie the leasagive measure possible [4; p.8]. This

number is falling, however.

Y The same point can be made about the Nationalhvdustice Strategy where the failure to involvedskn in
the drafting and implementation of the Strateggvisn more regrettable especially given that théoNat
Children’s Strategy makes listening to children ohés three high level goals. See [2SEe also [4].

'8 These children were referred for 23,952 offendep]8].

19 This is down from 15,754 in 2008 although thisti#i considerably higher than the 12,799 childcantioned
in 2004.
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Against this backdrop, the percentage of childreended suitable for inclusion — 76% in
2009 — has been relatively stable over the lastyears [4; p.12{° The number deemed
unsuitable stands at 16%neaning that in 2009, 2,966 children referredafdmission to the
Programme were rejected [4; p.15]. In 2009, a &89 of children referred were found to
require ‘no further action’ and this would appeardpresent those cases where the offence
involved was very minor or where for other circuamstes the child’s involvement in the
Programme would not be appropriate [4; p.8]. Aceaydo the 2009 Report, a child will be
considered unsuitable if he/she does not acceponsghility for the behaviour, if it would

not be in the interests of society to caution thié&dcand the child is offending persistently.
The first criterion is a requirement for admissionthe sense that a child who does not
accept responsibility cannot be admitted. Giverfignae for ‘no further action’, the second
factor would appear to relate to those childrensfbom admission to the Programme would
be inappropriate on the basis of the serious natutieeir offending. This would appear to
overlap with the third criterion which relates hm$e cases for whom prosecution is
preferable. As the Report indicates, these casethan referred back to local Garda
management who decide, following consultation il Director of Public Prosecutions
where appropriate, if prosecution will be takeng4t5]. In this regard, while the explanation
provided by the Report is useful (and repeated gagrear), much more information is
needed to allow a fuller understanding of why thgseng people are rejected from the
Programme. Moreover, the significance of the fhat almost one quarter of those referred
are not admitted is also worthy of careful scrutingt least to ensure that the best use is
being made of Garda resources in this context. téré@nsparency would be aided by the
Director making public more detailed reasoningtf@ decisions made although it is to be
presumed that the young people themselves are giese reasons directly. It might also be
useful to reflect on whether some refinement ofiteeess could avoid referring to the
Programme those children who are simply ineligibiethis regard, s 47 of the Children Act
2001 allows the Minister to make regulationter aliato prescribe any criminal behaviour of
a serious nature in respect of which admissioheéd@rogramme shall be excluded. Such
regulations could more tightly circumscribe thecdiion currently exercised here and could

also bring the operation of the Programme clogerline with international standards.

201n 2008, this figure was 75%, a drop from 76% @thb2007 and 2006 [4; p.12].
21 This is up 2% from a low of 14.1% in 2006. Theerat 2004 was 15.4%. |bid. When considered as a
percentage of case (rather than child) referradsrthmber rises to 25% in 2008.
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The nature of the offending for which children esterred to the Programme has not
changed significantly over the years. The pictar2009 is dominated, as in previous years,
by alcohol related offences (which comprised 17i6%2009), road traffic offences (13%)
and theft at 16.6% [4; p.16]. Other less commoerafés include criminal damage (10.6%),
public order offences (9.5%), assault and drugsgsmson (at 4.4% each) and other traffic
offences at 13%. The more detailed breakdown @na#s sheds further light on the type of
offences for which young people are referred. Wihencategory of alcohol related offences
is broken down, for example, the number of refer(d|252) divides into one third:
‘purchase, possession or consumption of alcohdl'4d incidents) and two thirds:
‘intoxication in a public place’ (3,079 incident¥Yhen public order offences are broken
down, abusive and threatening behaviour (1,435)faitidg to comply with Garda direction
(528) are the most significant categories. The mategories of road traffic offences are: no
insurance (702), no seatbelt (226), speeding (46@)no road tax (336) [4; p.18]. Of what
might be considered more serious offences involviotence, 392 incidents of serious
assault were referred. Twelve of these were faudssausing serious bodily harm and 2
were for murder [4; p.19]. Sexual offences were a¢ferred, with 40 referrals for sexual

assault and 17 for rape [4; p.19].

A number of issues arise. The first is the fact Weay serious offences such as murder and
rape can be referred at all. It does not followyeeer, that these offences are dealt with
through the Programme. In practice, the offendersefused and admission and dealt with
through the mainstream criminal process. Nevertiseldne appropriateness of admitting
sexual offenders to the Programme must be addregdate the offences in question vary in
seriousness, and admission may well be in an iddalichild’s interests, the capacity of
JLOs to deal with such offending and monitor thidctoncerned in the community suggests
that this needs to be undertaken with some caufibtihe other end of the scale is the
treatment of alcohol. While it is obvious that dlobis a significant driver in other youth
crime such as public order, theft and criminal dgenaffences, it is arguable that these cases
can be separated from those in which acquisitiehcamsumption of alcohol is the issue; i.e.
those cases where young people have stolen omasigeobtained alcohol through false
means and been apprehended for being intoxicategiblic place. The seriousness of this
problem is not underestimated, but it is diffidoltseparate it from the largely endemic nature
of alcoholism in Irish society [21; pp.414-421].drder to promote a better understanding of
14



the nature of this type of offending and the rdi¢he Diversion Programme in this area, an
in-depth study of the alcohol-related crime for e¥hchildren are admitted into the
Programme should be undertaken. Moreover, in bjtihe fact that only 3% of children
referred to the Programme are not admitted andedeered instead to the Health Service
Executive (HSE), particular consideration mightgbeen to the role of the HSE in this area

and how it might be expanded.

These statistics raise important issues aboutdiygesof the Diversion Programme and its
application. On the one hand, the figures highlietneed to maximise the precious
resources of the Programme (notably the time afigfig trained JLOs) to allow investment
in those children who stand to benefit most frormdaantervention. This would require a
response to child offending that views offendingnal a sliding scale where children
involved in low level offending receive no intertem, the more serious are considered
appropriate for referral and those involved in @eest and/or serious offending are referred
for prosecution. The application of such a systeightrmean that all children would not
continue to be referred to the Programme regaraiiegse nature of their offending or their
circumstances. Downsides to this approach wouldidecthe risk of discriminating between
children on the basis of discretion loosely exexdidtHowever, this could be addressed by
ensuring that each category is strictly definedi, additionally, by providing a procedure for
independent overview of the Programmer’s operadiuth the discretion involved in its
administration. This might be achieved either byviting an independent review or appeal
mechanism for children affected adversely by paldicdecisions, or alternatively through
the means of a regular, independent spot-checkdore consistency in the decision-making
process. Possible options are available in the fifrthe Garda Siochdna Ombudsman

Commission or the Ombudsman for Children both obmtare familiar with these processes.

In any event, it is apparent that there is a neathsure constant vigilance in relation to the
best use of the Programme. The fact that the vagirity of children admitted receive an
informal caution, and thus no other interventi@ises questions as to whether the associated
formality of admission to the Programme is a prtipaoate response to their behaviour. On
the other hand, it is apparent that the more ieriaterventions are being reserved for a
small number of more serious cases. This is weldomé should be accompanied, perhaps,
by a commitment to focus on those cases in therBnmoge as a whole.
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4. Due Process Concerns

Also related to the legitimacy of the Programmeamecerns about its compatibility with
traditional due process values and rights. Fissgleeady outlined, in order for a child to be
considered for admission, he/she must accept regplity for the alleged offence and agree
to be cautioned and, where appropriate, supertagedJuvenile Liaison Officer. The child is
thus not under any compulsion to subject him/hétsghe Programme and what it involves:
he/she retains a veto in that respect [31; p.7$pide the different language used, Walsh
considers that accepting responsibility is ‘equewlito a guilty plea’ [31; p.6]. In
acknowledgement of that fact, the Act makes spepifovision for the child’s right to

receive legal advice before making a decision isnigard. According to section 23 of the
Act, the child seeking admission to the Programmstraccept responsibility for his/her
criminal behaviour, ‘having had a reasonable opputy to consult with his or her parents or
guardian and obtained any legal advice sought lmndrehalf of him or her’. The importance
of the legal advice relates, more importantly ppshao what is at stake for the young person
admitted to the Programme. As the terms of the Z208Imake clear, it will involve a caution
and may also involve supervision for up to 12 meriih a Juvenile Liaison Officer. In

certain circumstances, participation in a familpfesence will be required and what is
proposed in the action plan, drawn up in this pgecean be far reaching in nature. The terms
of section 39 of the Act provide that an actiomptaay include provision for ‘one or more of
the following matters’: an apology to the victinmdncial or other reparation to the victim;
participation by the child in an appropriate reticeeal activity; attendance of the child at
school or work; participation in an appropriatertiieg programme or educational course; the
child staying at home at certain times; the chi&yi;mg away from certain people; taking
initiatives within the child’s family and communitizat might prevent the child from further
offending, and finally, ‘any other matters thatle opinion of those present at the
conference ‘would be in the child’s best interests/ould make the child more aware of the
consequences of his/her criminal behaviour’. By anglysis, these interventions can be
extensive and prolonged in their impact on thedchihutonomy, behaviour and freedom [31;

p.6]. Given that this may involve penalties thawwgll beyond those ordered by a Court
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should the child prefer prosecution, it is vitatithe due process right to legal advice apply
at this initial stage at lea&t.

It is clear that, as Walsh remarks, the ‘due pregestections diminish’ once the child has
admitted responsibility for his/her behaviour [p17]. Once the child has accepted
responsibility, there is no further right to eittegal representation or advice regarding any
aspect of the child’s treatment in the Programihenay be argued that the nature of the
diversion process is sufficiently different to tiial process to justify the child waiving
his/her due process rights (along with his/hertrigtface trial) in that the child avoids both
prosecution and conviction should he accept thelitons attached to the Diversion
Programme. But, as is clear from Article 40(3)e# Convention on the Rights of the Child,
diversionary approaches must only be pursued wtheraghts of children are fully protected
[19; p.75]. Thus while some degree of informaiitgy be permitted in the context of
diverting a child from the formal criminal justisgstem, the importance of due process
rights should never be undermined. These rightingpertant not just to safeguard the
interests of children in the Diversion Programmg, tb enhance their faith in the fairness and

legitimacy of its process [19; pp.75-76].

The importance of legal advice for the child islier enhanced by the changes effected by
the Criminal Justice Act 2006, which allow evidemszto the child’s involvement in the
Programme to be admitted in subsequent proceediripe sentencing stage [20]. What this
means is that evidence of the child’s involvemarthie Programnfé will be taken into
account as part of the sentencing process, notaitgg that the child has not been
charged, prosecuted or convicted in respect obttence for which he was admitted to the
Programme. In addition to altering fundamentally basis on which the child now enters the
Programme — which previously offered diversion ardear slate in return for agreeing to be
cautioned and supervised — this also brings theitapce of the legal advice obtained by the
child prior to admission into even sharper relikfis possible of course that the child who
reoffends will have had an exemplary experiendbénDiversion Programme and so has

nothing to fear by the reversal of the terms otisac48. However, such scenario is likely to

2 Indeed, Griffin has recommended that legal aduizenandatory at this stage [16; p.5]. See alskekyl [19;
p.76].
% This relates to the offences which gave rise thsovolvement, the accepted responsibility ofybang
person for this behaviour and the child’s behaviauhe Programme.
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be rarer than the more common one where the chflord the court, having re-offended, has
had a less than successful experience. In any avenimportant that those providing legal
advice to children prior to admission to the Pragmee bring this specific condition to their
attention. More generally, the condition appeansring the Programme into conflict with the
international standards — which require that thielakho chooses the alternative to
prosecution does not suffer any legal disadvardage result — and the original provision

should be reinstated before the amended one mutfject of a legal challengé.

A final issue of concern here is the so-called npmtisation of the Diversion Programme by
the Garda Siochana. Although it is welcome thaPtegramme enjoys a statutory basis and
operates according to the framework set out in #aftthe Children Act 2001 as amended, it
is indisputable that the Garda Siochana has coenp@gttrol over all stages of its
management, administration and review. AccordinthéAct, the Commissioner retains
general control over the Programme which is mandgesh individual member acting as the
Director. The Director has substantial discretigrzowers including whether to admit the
child in the first instance (s 24), whether thdaBhould receive a formal or an informal
caution (s 25), whether to hold a conference (saBd)varying the period and level of
supervision the child receives (s 42). The Direelep appoints the convenor and chair of the
conference, should one be held, and this persaallyshe same person in the form of a JLO
or ordinary Garda) enjoys ‘extensive discretionrde composition, timing and location of
the conference, the procedure to be followed aadrtanner in which it conducts its
business’[31; pp.7-8]. The outcome of the confeeendhe form of the action plan is not
subjected to any external apprdvaind although it may be drawn up by the child,Hes/
family and others with an interest in the childsitlear that the process takes place almost
exclusively within the remit of the Garda Siochaha Walsh notes, ‘what emerges... is a
process that is almost wholly under the contrajafai acting in an executive capacity as
opposed to judges or other officials acting indigial capacity [31; p.8]. The child is in an
especially vulnerable position throughout and altiiohis/her parents will normally be
present, research shows that young parents aniveslare ‘probably thieastwell qualified

to give advice on how the interest of young persoag be best advanced in the process’[26;

4 See the criticism of the Committee on the Riglfitthe Child on this point [9; paras.70-71].
% This can be contrasted with the Probation-led poonference [6; pt.8].
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p.237]?® There is also no recourse, apart from the poitgibil a complaint to the Garda
Siochdna Ombudsman Commission, to a remedy farttite alleging unfair or
disproportionate treatment either in the Prograromgecause he/she was denied admission.
Walsh’s conclusion is that the diversion procefigces ‘a major departure from due process
norms’ and notwithstanding that the child may b#riedm a ‘welfare trade-off’ of avoiding
prosecution before the Children Court, this is ffisient to ensure compliance with
international children’s rights obligations, whistake clear that there can be no such trade
off. They similarly require a right of appeal tocifons taken in the Diversion Programme. It
is certainly clear that failure to provide any suemedy is problematic in the Irish context

notwithstanding the Programme’s success.

As to how these issues might be addressed, thetavarobvious areas for attention. The first
is to improve overall transparency in the Progranbyeequiring the National Juvenile

Office to publish reasons for its (or rather theeldtor’'s) decisions. This would help to clarify
the basis on which children are not admitted toRt@gramme, and the reasons underpinning
the choice of sanction to be applied (eg formdgrimal caution, supervision, conference)
and putting more detailed and specific data inéoptblic domain would certainly improve
confidence in the fair operation of the Programiifee need for rigorous, independent
research into the operation of the Programme isagnlinked to its legitimacy and should
become an urgent priority. The second recommenué&ito give consideration to the stages
of the process at which civilians are involved fatipin the Programme. The obvious place
to start is to increase the independent or civitgpresentation on the Committee that
monitors the Diversion Programme. This Committeoisprivy to any sensitive information
and there is no reason why a majority of its memseuld not be drawn from civil society
and include representatives from youth groups rtiqudar. Similarly, very serious
consideration should be given to assigning spemfies within the Programme to those
outside the police force, with particular considierabeing given to establishing an
appropriate adult scheme to ensure that young pepby independent advocacy and legal
advice at appropriate points throughout the ProgranWhile these elements may
undermine one of the Programme’s significant festunamely its informality, the

consequences for the young person involved in thgrBmme are now so serious as to make

% This research concerned the role of the apprepadtilt, and so a formal advice-giving role buis it
submitted, they are equally relevant here.
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them unavoidable. In particular, the increased sadpghe Programme, the onerous and
disproportionate measures that may be imposedeoahifd by virtue of his/her involvement
in the Programme and the chances that those wbfieed will find their involvement in the
Programme ‘used against them’ in any future seimgnoake it clear that a much greater
adherence to due process values is now urgentlyrezly Given that their treatment in the
Diversion Programme is likely to have a seriousastmn the young person’s relationship
with the police, it is even more vital that faireemnd respect become the principal guiding

values of the Diversion Programme both in substamckin appearance.

5. Monitoring and Complaints

Section 44 of the Children Act 2001 provides f@&@nmittee to Monitor the Effectiveness
of the Diversion Programme. The annual reportfisf Committee provide an important
perspective on the nature and scale of juvenilaertogether with a useful summary of the
operation of the Programme in response. Trendsgamenen the reports are considered
year-on-year. Although the Committee has two layniners, it is chaired by an Assistant
Commissioner and contains two further Garda membBesordingly, it could not be said
(nor does it profess) to engage in any indepenaemitoring of the Programme. The
Programme is thus not subject to any independenttoring or review, either in general or
in case-specific terms. Although children aggrieaétheir treatment by the police can
complain to the Garda Siochdna Ombudsman CommiéSiB@C), the importance of this
area of police activity demands that the Prograrutescribe to higher standards of

accountability, incorporating a system of independeview and monitoring [12].

In the absence of any review or appeal mechanighinthe Diversion Programme itself,
there is a clear need to make an independenti@tapolice complaints facility available
specifically for those under 18 years of age. TI®OG offers two types of remedy to young
people in respect of their treatment by the polibeder section 102(1) of the Garda Siochana
Act 2005, the Garda Commissioner can refer to the@ission any matters that appear to
indicate that the conduct of a member of the G&idahana may have resulted in the death
of or serious harm to a person. The Commission thest ensure that matter is investigated.
In 2009, 10.9% of such referrals concerned thosieub8 years. In practice, however, the
primary remedy is that anyone, regardless of amesabmit a complaint to GSOC alleging
misbehaviour, the commission of a criminal offencéreach of discipline by a member of
20



the Garda Siochana. Under section 3 of the 200&A&cmplaint can be made by the person
directly affected or by someone who makes that ¢aimipon their behalf. This latter facility

is important from the perspective of a child whayhtineed support to access the complaints
process. Although the Act sets out detailed rubesHe handling of such complaints, it
makes no provision for ensuring that the proceiiegye-appropriate or fully accessible to
those under 18 years. Complaints can be made lglitedBSOC by ‘phone or in person but a
child who seeks to complain about his/her treatra¢tite hands of a police officer is

unlikely to take such a step given the fear of repgsions. In this regard, there is little to
reassure young people that their complaint willlmte adverse consequences for them in
their community. The relevant complaint form, whiwds not been adapted for those under

18 years, does not offer any support for those milght have such fears.

It is not surprising therefore that such a smadpprtion of the Commission’s work in this
area concerns the complaints submitted by or oalbehyoung people. In 2007, these
amounted to 1.6% of complaints, and although tigssiased to 3.5% in 2008 it fell again in
2009 to 2.5%. The majority of complaints made by young peophesi2007 have been
submitted by those over 15 years and in termseoéttbstance of complaints, the majority
concerned abuse of authority (27%), discourtesys@} and non-fatal offences (40.58%).
Importantly, in terms of the location of the souocdghe complaint, the majority (42.1%) took
place in a public place. This is consistent with ¥iew that public places represent a
flashpoint for young people and the police. Thotye percent of complaints related to
treatment in Garda custodyTo date, none of the complaints appear to havdteskin a
positive outcome for the child complainant. No loteavas identified in 39.6% of cases with
further investigation not considered necessanpi6®>° Given the level of contact that
young people have with the police, both formallg amformally, it seems reasonable to
suspect that these figures reflect a general laelvareness among young people about the
GSOC remedy, concerns about the inaccessibilitii@process to young people, and/or their
lack of confidence that the procedure will effeetivaddress their complaints without having

negative consequences for them. This is suppastedrne extent by Conway'’s finding that

" This information — concerning complaints made leetwMay 2007 and February 2010 - was made awvailabl
\Z/Sia personal correspondence with GSOC’s Commumisatind Research Section®3arch 2010.
Ibid.
2 |bid.
% |bid.
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young people feature more prominently in s 102 stigations, where serious harm or death
has occurred and which do not require a complaomh fthe victim to be initiated [12: p.124].
More detailed analysis of the data should be uallert with a view to establishing the

veracity of these concerns.

Conclusion

The Garda Diversion Programme remains the mostreahand effective response to youth
offending in Ireland. Through a series of inforraall formal measures administered by
specially trained police officers, the Programnterapts to intervene in children’s lives in a
timely manner to prevent an initial involvemenoiiiending behaviour developing into more
persistent and serious criminal activity. Its plaeat on a statutory basis in the Children Act
2001 is a welcome development which has streamtimedecision-making process around
admission to and implementation of the Programnhe. ddoption of the Child and Youth
Strategy is a welcome focus on the rights of yop@gple in the Programme and reflects a
welcome commitment to international standards. Haweefforts must be made to engage
with young people in its implementation and to bksh structures to ensure it is subject to

independent review.

Against the backdrop of international standardstaet emphasis on due process and
accountability, questions remain about the extéth@discretion currently being exercised
during different stages of the decision-making pescin the Diversion Programme, and the
transparency that accompanies the decisions maegealisence of any review or appeal
mechanism with respect to individual decisions, ahany independent monitoring of the
Programme generally, mean that the Programme dlyrfatis short of international
standards. And, given the implications of thesasileas for children’s lives, and for their
faith in the process to which they are encourageslibject themselves through its voluntary
nature, serious consideration should be givenkingea number of remedial measures. First,
more information should be made publicly availaddd@ut the reasons for the decisions taken
with respect to admission to the Programme andalere of the intervention chosen. Young
people should have the opportunity to request @wewof such decisions within a timely
manner. This might be carried out by the GSOC er@mbudsman for Children. Any refusal
should be accompanied by a right of appeal. Sedoratidition to the incorporation of a
review mechanism, consideration should be givegsutting in place independent monitoring
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structures to spot-check decisions made withirPitoegramme and to achieve independent
review of the Programme’s operation as a wholeallinlinkages between the Diversion
Programme and the GSOC complaints mechanism sheuli@veloped to ensure that young
people involved with the police are made fully agvaf the remedy available, and can access
an age-appropriate process designed to protectrippis and interests. These, and other
steps outlined above, are critical to the legitipnatthe Diversion Programme and to the
positive relationship that it can help build betwg®ung people and the police, with all the
attendant consequences that has for young peaydoasociety as a whole.
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