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Introduction

Wenzel Matiaske, Hauke Brunkhorst, Gerd Grozinger, and Marcelo Neves

It is rarely questioned that the European Union can be considered a model for other
world regions. Marvelled around the world is the fact that it has clearly been
possible in Europe to create 'an area of freedom, security and justice' (Preamble,
Charter of Fundamental Rights of the European Union) to which no region outside
the OECD can compare. Even within the OECD, the EU represents an evolutionary
innovation. Comparable initiatives in other world regions are much less integrated,
and up until now less successful, even if like Mercosur they are oriented based on
the European model.

The success of the EU is directly dependent on the economic prosperity of the
European region. But comparable prosperity exists in other countries of the OECD
and some Southeast Asian countries as well. But what is lacking in these cases is a
transnational or even supranational organisation of states and peoples that as a
whole, that is, also between the member states and beyond them, has been able to
achieve a high level of social security and the rule of law. The freedom and
freedom of mobility, but also the legal and social security of the individual
European citizen are in all of Europe greater and more multifaceted than in all
other regions of the world.

The model character of the EU consists quite clearly in the unique character of
a closely interwoven, supranational legal order produced by the EU organs and
independent organisations, which goes just as unquestioned and is as effectively
implemented by the member states as the law generated by national parliaments,
administrations, governments, and courts. Within individual national states,
European law today makes up far more than half of the legal norms, and its spread
into other legal realms goes much further than the ever denser, mutual
interpenetration of national and supranational law.

But not just in comparison to other world regions: the EU has realized more
elements of the rule of law, even internal organisational democracy, than all
another post-national, international, and transnational legal associations, also in
comparison to supranational legal orders and organisations as they today exist
globally in the area of economics and trade (WTO) or human rights and
international law (United Nations, global and regional human rights pacts),
Nowhere else has an international court for human rights achieved such a strong
position as it has in Europe, and not only in the European Union but (with
weakened power) in the entire former KSZE.

By way of treaty law and its interpretation and extension in the conferences of
the heads of government (European Council) and the European Court, law, politics,
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and economics in Europe have become increasingly more closely networked, and
the exchange among subsystems has been subjected to thorough regulation. For
already long before the constitutional convention — whose draft of course failed in
France and the Netherlands — the notion of a European 'constitution’ having existed
in a material sense since the Treaties of Rome has been a commonplace in the
expert discourse. Even the German Federal Constitutional Court already referred to
the treaties as the 'constitution' of the community in the 1960s, albeit with the
reservation of its being 'virtual'. The notion of a European constitution is also
justified from the perspective of systems theory. Higher-level law (constitutional
law) ensures the cultural interlinkage of law, economics, and politics in Europe.
The EU not only links processes of market deregulation (disembedding) with new
forms of re-regulation in the world of business and labour (reembedding); by way
of its strong standing in the outside world it also protects the citizens of Europe
from the negative effects of globalisation, more than the individual member states
would be able to. Of course, it also insures the easy implementation of global
norms across the Union, norms that the European Union itself has played a part in
negotiating. But in each case, quite apart from the eternal peace of the union, its
'model character for other parts of the world' (Dieter Grimm) seems well founded.

But the 'effectiveness' (Fritz Scharpf) of the Union comes at no small price. The
astonishing advancements in terms of juridification, the spread of rights and the
rule of law, correspond to no less significant trends toward the loss or rights and
dejuridification if we compare the law created by the Union with that demanded by
the constitutions of the member states. This includes not just the many exceptions
in European law, the virtually uncontrolled growth of executive authority in
securing Europe's outer borders and in the struggle against the new threats of
global terrorism, or in the shaping of the EU's penal code. If legal interventions in
the freedoms of the citizen are no longer subject to parliamentary approval, and in
the end even the foundational norm of the democratic penal code, nullum crimen
sine lege parlamentaria, is substituted by gubernatorial legislation in the coming
European penal code, the rule of law will be massively destabilized by the non-
egalitarian nature of its emergence.

These tendencies towards dejuridification strengthen the oft-bemoaned
democracy deficit of the union, in particular because they create significant leeway
for the formation of informal executive power that is being used freely and with
growing effectiveness by the European governments. An especially good example
is the European Council, called into existence by Helmut Schmidt and the former
French president Giscard, which brought heads of government and state presidents
together with their foreign ministers and the president of the European
Commission in a single power that sets all decisive tracks in Europe. Legally
speaking, the Council is hardly existent: it is only mentioned in a few places in the
treaties and outfitted with vague powers. The unified executive power of Europe
thus largely eludes all control by European and national parliaments and courts.
Undoubtedly the council functions highly effectively, and has promoted European
integration in large steps. But it also has marginalized democracy in Europe
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nationally and internationally, and despite the significant increase in the power of
the European Parliament.

The daily, indeed hourly production of legal norms on the European level
without adequate democratic legitimacy in combination with the constitutionally
fixed, massive limitation of the national political room to manoeuvre already leads
to a structural weakening of national democracies. Over the long term, it is quite an
open question whether the symptoms of de-democratisation and dejuridification
that in the course of the formation and stabilisation of supranational organisations
like the EU exhibit through new kinds of citizen democracy (deliberative
democracy) a reparliamentarisation — by strengthening the EU parliament, national
parliamentary associations, etc. — or the integration of elements of direct
democracy into the union structure can be compensated for or not. If not, the gains
in terms of the political union of Europe would in fact lead to an 'end of
democracy' (Guéhenno). And what kind of rule of law would that be, if it is not
democratic? Rights alone do not make up a 'space of freedom' (Preamble, Human
Rights Charta) for 'slaves can be outfitted with rights and legal means. But the
guarantee of basic rights that are lent to us from others and from above does not
emancipate us; it is far from making us citoyens. Long before women and Jews
became self-determined citizens, they could enjoy the direct exercise of their rights'
(J.H.H. Weiler).

Even if elements of the democratic rule of law in the EU are more developed
than in all comparable projects and organisations, the model character of the EU is
highly questionable in terms of democracy theory, and we should ask whether
scholars concerned with the European Union (and the citizens affected by its law)
might not be able to learn something from similar experiments in other world
regions that are still much less integrated. Perhaps experience from the Mercosur
countries with deliberative citizen democracy on the local level, the double
perspective of the long finished transition from a 'nominalistic’' to a 'normative’'
constitutional regime within nation states, and the simultaneous continental
networking of law, economics, and policy could also be instructive for the current
EU with its new problems in the realm of democracy and rights. Transcontinental
social capital can only form if the learning processes are opened in both directions.

Europeans should be proud of their great achievements in terms of permanent
peace, securing human and citizen rights, and establishing the rule of law and
democracy: but not all too proud, for there is no justification for arrogance. Peace
has existed in Latin America between countries much longer than it has in Europe.
The establishment of international human rights regimes and international human
rights courts is a Latin American, not a European success story. The securing of
human rights is in Europe indeed more effective than in almost any other region in
the world, but this is especially thanks to the post-war development of the
European nation state. Bonapartism, originally a European invention, did leave
Europe and find a new home in Latin America, and the 'delegative democracies'
(O'Donnell) are stronger in terms of populism and weaker in terms of
implementation — and thus less amenable to reform — presidial regimes are its
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(post-dictatorial) legacy. But Bonapartism is also returning in a new form to
Europe. The European Union has prepared its return at least to the extent that it has
everywhere strengthened, transnationally bound, and autonomised executive
powers to a 'gentle Bonapartism'. Its European basis is the 'silent development of a
supranational administrative system in the shadow of the law' (Rainer Nickel).
Perhaps not too far in the future, the models of postnational, transnational,
international democracy developing in Latin America will be more attractive than
those of today's Europe, even if at the moment the union of police and secret
service functions still seems more evolved than democracy.

The individual contributions to this volume move between the poles
‘effectiveness' and 'democracy’, the poles in which years ago Fritz Scharpf already
attempted to determine the European Union's perspective for the future. One of the
most important reasons for EU's effectiveness is the relative smooth
implementation of European law by the member states, which in turn weakens the
democratic legitimacy of the respective national legal systems. The far lesser
effectiveness of Mercosur can therefore be explained not on the basis of the much
less dense organisation and the now still weak integration of the Latin American
economic community, but also due to the incapacity of nominalistically
constitutional regimes to implement treaties, agreements, decisions, laws with
national or international sources in a juridically effective way. This problem
becomes a vicious circle when compounded by Latin America's problems of
economic development. This is at least the generalizable result of the contributions
of Michelle Raton Sanchez and Arne Heise. The essay by Gerd Grozinger analyses
tax policy in the EU under the aspects of deregulation and harmonisation. Wenzel
Matiaske discusses the problems of integration in terms of 'social capital.'

Even in the case of the problem of democracy, there is a fundamental
difference between the EU and Mercosur. While Europe's problem is the growing
imbalance of norms produced by the EU with insufficient democratic legitimacy,
Mercosur's problem is the insufficient binding power of democratic constitutions in
the member states. This problem and possible democratic alternatives (deliberative
and participatory democracy) are at issue in the contributions by Marcos Aurelio
Guedes de Oliveira, Hauke Brunkorst, Guilherme Figueiredo Leite Gosngalve, and
Rainer Nickel. The mediation between democracy and economy, and thus the fate
of the European economic constitution is the subject of Christian Jorges'
contribution, while Agustin Gordillo discusses the economic constitution of Latin
America in a global context.

As Rainer Nickel in particular shows, the EU is particularly problematic as
model not just in terms of its nature as a supranational organisation, but also as an
economic and political force that motivates the formation of corresponding
counterpowers in other regions of the world. These new, expansive polities, that up
until now exhibit no familiar pattern of classical state formation (and seem more to
strengthen extant trends of society's degovernmentalisation) must not only position
themselves in relation to one another, but also in relation to the all-surpassing
power of the US and the large atomic powers China and Russia. The contributions
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of Riidiger Voigt and Agustin Gordillo are about the global relationship of power
and space, the situation of the EU and Mercosur in the context of imperialism/neo-
imperialism/hegemony and cosmopolitan orders of equality.

This volume is a result of an international workshop at Universitit Flensburg
and Fundago Getulio Vargas in September 2004 in Sdo Paulo. We would like to
thank the organisation team of FGV Escola de Direito Sdo Paulo and the Deutsche
Forschungsgemeinschaft for supporting this conference and this publication.

Flensburg and Sao Paulo, October 2006

Translated by Brian Currid






Political Development and Comparative Issues
with EU

Marcos Aurelio Guedes de Oliveira

In the last ten years Mercosur has become a viable instrument for the creation of a
South American pole of economic development and integration as well as to
enhance regional power in face of inter-regional and global negotiations. For many
Europeans, Mercosur is a child of the EU process and structures and should closely
follow its model of integration; for many North-Americans it is being portrayed as
nothing more than a regional political arrangement in order to better negotiate with
the US. They argue that Latin Americans do not have conditions to create a stable
integration process. Surprisingly for everyone Mercosur is there and is growing
despite all adversities. This essay discusses key aspects that Mercosur shares with
the EU and stresses the particularities that once produced and maintain Mercosur
as an original regional integration model.

1. Origins

It is undeniable that the project of the European common market, developed just
after WWII, affected tremendously Latin America views on the need to link
economic development to a free trade arrangement. Of course the European case
was related to security implications not found in Latin America.

To understand that, we have to look at the historic context of European states.
Its birth was during the 14™ and 15" centuries where the Holy Roman domination
started to fade away and Europe lived a succession of empires under leadership of
different European states. From the 17™ Century onward Europe entered a period
of continuous and growing warfare among its main states. This situation produced
a concern with the future of the continent that indicated unification as a way out of
the anarchic system based on war. The Congress of Vienna (1814-15) was a
breakthrough by forwarding the first relevant international system, the Concert of
Europe, and its methodology, the balance of power.

A counter-force to emerging integration ideas was a new wave of nationalism,
particularly in Germany and Italy, states of late consolidation. Their leaders’
actions together with the fear and aspirations of small national groups spread
suspicious and produced an arms race in Europe, pre-conditions for break out of
the First and the Second World Wars. By the end of the Second War there were
two dominant ideas: one on the declining of European states and a second that a
federal Europe was a next and needed step for the survival of the continent. The
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terrible consequences of the two world wars have ended the European condition as
center of power, science, culture and civilization. It had become a frontier area of
disputes between two superpowers, had lost its scientific and cultural hegemony
and was put under the constant menace of nuclear destruction. What could have
been worse? In this unforeseen context, Europeans with the support of the US
begun to take seriously the road towards integration.

South and Central Americas were not involved in a global war and they were
not bound to be in the center of a bipolar Cold War. Latin America was never so
well protected under US umbrella than in the aftermath of WWIIL. Regional
integration has become for European nations a matter of life or death; for Latin
America it was seen as a facilitator to overcome backwardness.

The Latin America project looks back to colonial exploitation, to the backward
heritage of European domination and indicates a way to overcome this past and to
foster economic and social development. Differently, the European project is
associated to the historic crisis of their powerful states, to the undeniable need to
stop waves of European destructive wars that created global crisis and fostered US
projection towards world hegemony, to the desire to rebuilt Europe as the center of
civilization, power and hope.

The European states can look at themselves as decaying political structures in
need of a common economic framework while the Latin Americans look at
themselves as building up economic structures based on industry, urban life and
thus creating and enhancing newly-independent states. Europe was at the center of
US attention and worry about its future position as hegemonic power, not Latin
America.

This perception is the key to understand the slow development of integration in
the south. The decades following the end of the war were marked by a wish for a
father-like US support followed by frustration with US denial to recognize the
region as strategic in face of its growing involvement on conflicts in Asia and
Europe. Gradually as a result of this dilemma Brazil, as well as Argentina, started
moving in the direction of creating national development strategies that would
depend less in the US will and more in state-oriented guidelines.

The United Nations became in the 1950s instrumental for Latin America cries
for economic support. The creation of United Nation’ s CECLAC (Economic
Commission for Latin America and the Caribbean) represented its most important
step. By the end of the 1950s development was at last gaining momentum in
regional politics. Industrialization had firmly started in Brazil and President
Kennedy — after the Cuban revolution — admitted the need for a response to
regional cries. It was created the Alliance for Progress.

The assassination of Kennedy and the reemergence of military dictatorships in
Latin America stopped this development for two decades. The military were good
in cooperating in intelligence and torture, but kept the feeling of secrecy,
suspicious and national competition that transformed economic development in a
national security and nationalistic matter.
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As a common market arrangement the European Economic Community was
doing well. The power of its democratic institutions and its economic superiority to
Eastern Europe were visible. Differently to this, ALALC (Latin American Free
Trade Association) was powerless and its methods unrealistic. This situation
changed only in the 1980 e 1990s with the decline and fall of the Cold War. A new
global reality demanded new strategies. Europe felt secure to move towards a more
daring structured union. In Latin America the creation of ALADI (Latin American
Integration Association), in 1980, permitted more flexibility in regional
negotiations. The general perception that the new global economic reality would
reduce even more South America importance gave a new flow of energy to the
existed free trade initiatives.

The decline of state-orientated development, the emergence of the debt crisis
and the fear of negative consequences of globalization forced Brazil and Argentina
into cooperation. One can establish a comparison on two common sources of
origins between the European (the sources behind the creation of the Coal and
Steel Community are quite different from these behind the EU) and Mercosur
projects: security and infrastructure (energy and communication).

(a) If one sees the conflict over the construction of Parana hydroelectric as a
problem of regional security, one can affirm that in the case of Mercosur, the first
drive was a matter of security. Very much as it was in the European case. (b) But if
the fear of loosing economic importance in the emerging globalized world is to be
seen as a main force then Mercosur is a product of a post-Cold War and
globalization era. Thus it corresponds to the concerns that fostered lately the
European Union. (c) Last but not least, if the need by Brazil and its partners to use
common natural resources in order to enhance regional infrastructure is seen as a
first drive then the forces behind Mercosur are similar to the force behind the Coal
and Steel community and not the forces of globalization that lately drove the EU.

One can clearly argue that the origins of Mercosur reflect a combination of
challenges and problems that were dominant in different moments of the European
integration history. Democratic stability, security and infrastructure development
are faced at the same time as the search for adaptation to global economy and to
deal with new problems brought by the XXIth century agenda. To a certain extent
I agree with that. I think there is one main driving force in it connecting and giving
directions to all initiatives to deal with these challenges.

The concerns with regional security and infrastructure development date back
to the 1940s and 1950s and were never sufficient relevant to provoke a common
initiative towards integration. Until this date the United States was conceived as an
unchallenged and solid leader for the whole region in terms of economic
development and an ally in security issues. This changed after the Malvinas war
when, at last, regional elite realized that they could not count on the US for both
development and security. Although there were surely security aspects behind the
emergence of Mercosur, its main drive was and still is the fear to be left behind in
economic development and to become unimportant to international economy due
to the negative consequences of the debt crisis and globalization.
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The view of South America as a system or as a sub-system within the
international system —and not as an extension of US power- was enhanced and the
elements that characterize it have since the end of the Cold War become more
significant. They are shared believes about: belonging to a region with a common
identity; a need to increase interaction and integration among states in order to
achieve common strategic goals. Regionalization was perceived as a processes that
could remake relations within the region and give it broader room for common
economic and political action; in other words to follow the regional strategic move
towards economic and political independence from the powerful developed
countries; to enhance the South American economic and political pole or sub-
system.

2. The Nature of Political Institutions

Quite often one criticizes Mercosur for not having political structures that resemble
those of the EU. It is depicted as not being supranational, being weak and bearing
powerless institutions common to intergovernmental political arrangements. These
views are product of readings of Mercosur from the dominant theories made to
understand European integration. As it is being argued so far, historic background
and context are key factors for understanding any integration process. Views that
undermine regional context do not acknowledge the important progress of
Mercosur through its intergovernmental structures and mechanisms as well as the
constraints of the slow but steady transition that regional countries undertake
towards democracy, economic stability and global insertion.

In the early 1990s a debate was in progress about the shape of Mercosur
political mechanisms. On one hand the defenders of a supranational power
supported their view very much from a functionalist perspective. For them, the
need of such institutional form would give a independent dynamic to Mercosur as
well as provoking a spill over process. On the other hand a less ambitious view
supported that corresponding to the level of development and to the regional
external and internal economic and political limitations, a prudent and pragmatic
set of intergovernmental structures should be sufficient and certainly functional to
the challenges Mercosur had ahead.

From the Iguagu Declaration in 1985 to the Assungion Treaty in 1991 the
cooperation between Argentina and Brazil moved rapidly from security to
economic concerns. In seven years both countries together with Paraguay and
Uruguay were convening for the creation of a common market. The immediate
effect was a renewed international interest on the region and an enhancement of the
democratic transition.

The 1994 Ouro Preto protocol represented the consolidation of former
agreements and it gave Mercosur international legal status. It created an
intergovernmental Council composed by ministers and high-level officials of all
sides empowered with a decision-making process that would accommodate
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national interests and a set of technical committees specialized on economic areas
aiming at finding solutions to forward integration in the direction of a common
market. Two other important intergovernmental bodies created were: Mercosur’s
Joint Parliamentary Commission and the Social and Economic Forum, a space for
the participation of non-governmental actors. (see chart on last page).

Though it could be argued that Mercosur institutions resemble that of the 1949
statute of the Council of Europe, it is undeniable that since its heyday the nature of
institutions in the EU have been a combination of intergovernmental and
supranational while in Mercosur it is only intergovernmental.

The declining European states demanded such structures due to their need to
move towards a more interconnected unity and enhance their particular cultural
interests as well as economic and social standards already achieved through social
democractic means. The guarantee of regional and global security; the need to
attract by economic and political advantages a growing number of European
countries to a unifying project were grounded on issues and interests different from
that Mercosur institutions emerged.

Differently from the European case, Latin American countries still see their
states as “under construction” or as young states in need to achieve its economic
and political aims. The economic situation facing these states is a problematic one.
They face debts; social exclusion; corruption; lack of social security network;
poverty; uneven internal economic development and need to enhance a democratic
and entreprencurial culture. The reemergence of democratic governments have
brought these issues to the center of political concerns.

A succession of neoliberal economic policies during the 1990s proved to be
insufficient to deal with most of the problems above and to foster the progress of
Mercosur. One could say that the challenges that South American countries face
demand a long and persistent set of policies. They are basically related to three
points. First, the stabilization of economic structures by reducing the burden of the
debt and orienting externally the economy. Secondly, by creating a sustainable
growth that would spread benefits all over South America. Lastly, the demise of an
aristocratic and unfair state, and the shaping of a democratic and less partial one.

The privatization of state companies and the initiatives on developing a social
network for the very poor were positive steps taken in this decade. Nevertheless
these policies were still national-centered, transitional and the region was hit by a
series of international economic crises that undermined major changes. Only in
2003-04, Brazil and Argentina have begun to see first results on their move on the
direction of an export-oriented model. Due to the importance of internal reforms,
for a decade not much was done in order to forward common macroeconomic
policies in Brazil and Argentina. In spite of a set of concrete initiatives, during
nearly a decade, Mercosur was taken by a neopopulist discourse in favor of
unrealistic proposals such as immediate monetary unification. Mercosur agenda
was also during this period limited to a debate on the growth of inter-bloc trade and
the increase of trade among South American countries.
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At that time commentators were quite skeptical on the continuity of regional
integration and for many Mercosur was a dying and mistaken initiative. Mercosur
supporters were not silent. They reminded these critics that the EU resulted from a
process of ups and downs and in Europe an even deeper skepticism was present in
many moments. On the side of Mercosur, this was a period of maturation in which
common business interests were consolidated, such as in the agriculture sector.

The new century brought renewed combination of soft brands of neopopulism
to the region with new leftist governments. Brazil, Argentina and Uruguay are
upgrading their commitment to regional integration. As a leading country, Brazil
took the step to enhance Mercosur links to the Andean Pact countries and proposed
negotiations for the integration of the two blocs. It also invited Peru and Venezuela
to join Bolivia and Chile as associated members. One even daring step, what
appeared for some as an unrealistic initiative, was the launch of the South
American Community, a renewed version of the South American free trade
initiative taken by former President Sarney and that represents an additional move
to keep the debate on the need for regional integration at the center of South
American countries concerns.

Mercosur negotiations with the EU and with the US for the establishment of a
free trade area gained a new impetus. It also took important steps towards Africa,
Asia and North-America. There are ongoing negotiations with Australia, Canada,
Mexico and with Arab countries. There are recent successful trade agreements with
India and South African countries, the result of which will prove how a priority
Mercosur has become for the present governments of Brazil and Argentina.

Perhaps the most important initiative has been directed to the region’s infra-
structural projects, some of which are depending on financing for decades. Being
able to reduce its debt and enter into a period of sustainable development, Brazil
directed the brazilian development bank, Banco Nacional de Desenvolvimento
Economico e Social, (BNDES), to finance projects that would create and develop
the integration of communications (roads, railroads, waterways and ports) the
common production of energy (dams, the use of natural gas and other common
natural resources such as water). This initiative is of uttermost importance for the
region because it deals with the issue of intra-regional asymmetries.

In August 2003, 23 projects for the integration of South American infra-
structure were presented by 12 South American countries worth US$ 5,5 billion.
Most of these projects are near the frontier of Mercosur countries and they aim at
transforming what used to be a security issue into an area of economic prosperity.
The growing investments from big regional enterprises as well as multinationals
are about to consolidate a new pole of economic growth at the heart of South
America. Only in 2004 foreign investment from brazilian business was US$ 9,5
billion and most of it went to Mercosur area (Valor Economico 03/28/2005).
There has been a continuous growth on small and middle-sized regional enterprises
as well as on investment from Europe, North-America and Asia. A proposal for the
creation of structural funds and rules for regional governmental purchase have
been approved.
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On the political side it was created COREPER a committee directed by former
Argentine President Eduardo Duhalde to support members initiatives towards third
parties. The formation of a dispute-resolution tribunal, the establishment in 2006 of
a parliament for Mercosur and the newly-created Mercosur Forum of Federative
States and Cities, point out that for the time being new intergovernmental
mechanisms are the region’s reply to growing integration demands.

Obviously a waited consequence of this is an increase of common regional
pressure groups in favor of more Mercosur political institutions. This would
represent a spillover that still depends on intergovernmental action but that has
already involved non-governmental actors. Thus, frontiers in South America will
be less and less a matter of security and more and more a matter of development,
integration and growth.

If the stability and the positive economic framework of recent years is kept,
then the discussion on more effective political institutions and mechanisms will
naturally emerge and the intergovernmental institutions created 15 years ago in a
very hostile and uncertain environment will be replaced by more functional ones.

3. Two Meanings of Deepening and Widening

The European Union has set the processes of deepening and widening as the two
main challenges to consolidate itself. This fits well to the economic level and the
strategic ambition Europe search for itself. The context of Mercosur indicates two
other meaning for deepening and widening. The first can be translated into creating
an infra-structure of communication, transport and energy to enhance economic
links among South American countries, attracting the non-Mercosur members to
join-in a common integration and regional development process. The second as
establishing as much as possible free trade agreements and common strategies with
countries and blocs of countries all over the globe.

The aims of Mercosur are to deal with regional economic development in a way
that in the end the region will become more relevant and integrated into the global
economy than it is now, to avoid being swallowed by the two huge blocs and to
keep relative interdependence in order to be capable of having options for
increasing its international economic and political power. Mercosur has lived
through different governments —five only in Brazil- and is undoubtedly a strategic
project for its member countries.

Critics argue that in order to achieve its aims, Mercosur must enhance its
institutional structures. So far all important decisions taken are by the presidents
and ministers of the countries involved. This breaks and limits the institutional
dynamics of integration. Firstly, because presidents and ministers cannot meet
frequently. And when they do, instead of discussing a positive agenda, they are
forced to deal with problems that where once small ones and that could have been
solved at the level of Mercosur’s lower bodies. Secondly, all intergovernmental
arrangement needs a dispute-solution mechanism empowered and capable to deal
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with conflicts in a way that creates a pattern that is acceptable by all sides and that
is able to remove the obstructions to the flow of conflict and conciliation proper of
growing integration. There are hopes that the newly-created tribunal will
accomplish its mission.

Thirdly, there is a concern that Brazil as the most powerful partner might be
tempted to adopt an hegemonic stand and instead of enhancing regional regimes
and institutions as a mean to face regional problems, act unilaterally focusing on its
own economic and political interest and at the expenses of its neighbors. This
would increase asymmetry and in a long run would jeopardize the very precious
gains associated to the transition for democracy and the emergence of regional
integration, gains that are so fundamentally dear to all South American countries
today, Brazil included.

Finally a number of critics and supporters of supranationalism poses the
following question: can Mercosur continue to exist within its limited intergovern-
mental institutions and mechanisms and be functional? My reply is yes. Inter-
governmentalism has been for centuries a viable mechanism for dealing with
international issues. It can present itself in different forms from a modest set of
periodical meetings of national leaders or policy-makers to discuss common
problems to a well-defined and bureaucratically dominated institutional body. The
option taken in favor of minimum institutions for Mercosur avoided the creation of
a large and expensive set of organizations that would not have political power.
Organizations that would conflict with national institutions that already have
special bodies dedicated to international issues. It was a concern not to create
organizations that would not be functional. The transformation of national states,
the search for economic stability and adaptation to a export-oriented model are
preconditions still to be met and necessary for more substantial an concrete inte-
gration initiatives such as common macroeconomic policies.

The above must not be interpreted as Mercosur does not need to change. The
functions of its intergovernmental institutions are not fully explored and many
ongoing conflicts would not exist if these institutions were active.

Mercosur has a long way ahead in order to accomplish its ambitions. So far it
has been very successful in offering a framework for responding to the region’s
challenges without conceding to the temptations of adopting automatically other
models. Taking into consideration the historic and political contexts of the region
and taking a pragmatic approach instead of an ideological one, Mercosur project
maintains alive the dream of an independent, democratic, politically and economi-
cally strong Latin America in a world increasingly asymmetrical.
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What is Left of the European Economic
Constitution?

Christian Joerges

1. Introduction: The Many Faces of an Historical Event

“What is Left?” was the title of a series of articles in the Frankfurter Aligemeine
Zeitung, which the social philosopher Stephen Lukes, then Professor at the Euro-
pean University Institute in Florence, had inspired after the fall of the Berlin Wall
on 9 November 1989. The contributors to the series reflected on this event, and its
historical dimensions and repercussions. Did the breakdown of the Soviet empire
and the end of the Cold War also signal the end of the critique of capitalism and of
the political left in the West? The title of the series was, indeed, a question. The
authors were all from the West, all from the Left, and were concerned with the
future of their political affiliations and the various facets of Social Democracy. The
Frankfurter Allgemeine Zeitung appreciated these scrupulous questions and opened
its Feuilleton, translating everything, without, however, finding a German equiva-
lent for Stephen Lukes’ melancholic leitmotiv.

The title of this essay insinuates that the queries raised in 1989 are still very
much on the European agenda. This is certainly a discomforting message, one
which is not in harmony with the recent seminal accomplishments of the integra-
tion progress, in particular, the deepened constitutionalization of the European
Union and the Union’s enlargement towards Eastern Europe. But it is, at the same
time, an unsurprising observation. Can the welfare state survive globalisation?'
Can “the” European social model survive Europeanization?” The intensity of the
debate on these issues is an indicator of their importance and this importance is
uncontested. Does this imply that the efforts to cure the “democracy deficit” of the
integration project will remain deficient if they fail to overcome Europe’s “social
deficit”? It is one thing to agree with such a suggestion: it is quite another to iden-

Elaboration of the introductory lecture of the Academy European Law — Session on
European Union Law — at the European University Institute in Florence delivered on 5
July 2004. 1 am indebted to Marc Amstutz, Milena Biichs, Damian Chalmers, Philip
Manow, John McCormick, Rainer Nickel, Tommi Ralli, Florian R&dl and Stephen
Weatherill for their encouraging comments and constructive suggestions.

For a recent systematic overview, see St. Leibfried and M. Ziirn, “The Unravelling Gol-
den Age State”, in St. Leibfried and M. Ziirn (eds.), Transformations of the State?,
Cambridge University Press 2005 [European Review 2005 (13) 1], available at
http://www.stb597 .uni-bremen.de/transformations/.

Cf., among many, C. Offe, “The European model of ‘social’ capitalism. Can it survive
European integration?” Journal of Political Philosophy 11 (2003), 437 ff.
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tify an adequate theoretical framework in which the constitutional discourse can,
and should, address it. The effort that this essay undertakes rests upon three inter-
dependent (bundles of) premises.

The first: constitutionalism must reach down into the economic system and the
social fabric of society. If it fails to do so, it loses its democratic credentials. This
strong statement needs much explanation. Three references need to be given: one
historical precedent is the debate within the Staatsarechtslehre of the Weimar Re-
public’ Not at the core, but significant, too, were the ideas of Wirtschaftsdemokra-
tie (economic democracy) and Sozialverfassung (social constitution) as promoted
by Franz Neumann, Hugo Sinzheimer, and Ernst Fraenkel.* All this was taken up
after World War II under the new German constitution.’ Just a Sonderweg of Ger-
man constitutional theory? Certainly more than that. The tensions between law and
social justice and its “juridification” are of general importance.® And to take the ar-

Particularly well documented in English by P.C. Caldwell and W.E. Scheuerman (eds.),
From Liberal Democracy to Fascism: Legal and Political Thought in the Weimar Re-
public, Boston 2000; A.J. Jacobsen, and B. Schlink (eds.), Weimar. A Jurisprudence of
Crisis, Berkeley-Los Angeles-London 2000; J.P. McCormick (ed.), Mass Democracy
and Industrial Technology. Political and Social theory from Nietzsche to Habermas,
Durham, NC-London 2002.

See, on Franz Neumann, recently, M. Iser and D. Strecker (eds.), Kritische Theorie der
Politik. Franz L. Neumann — eine Bilanz, Baden-Baden 2002. On Fraenkel, see W.E.
Scheuerman, “Social Democracy and the Rule of Law: The Legacy of Ernst Fraenkel”
(ibid.), 74 ft.

P.C. Caldwell, “Is a Social Rechtsstaat Possible? The Weimar Roots of a Bonn Contro-
versy”, (ibid., note 4), 136 ff.

Cf., the Special Issue of the Canadian Journal of Law and Jurisprudence on Social De-
mocracy (Guest Editor: Colin Harvey); to cite just one contributor: R. Burchill, “The EU
and European Democracy — Social Democracy or Democracy with a Social Dimen-
sion?”, 185 ff, 186 argues: “In addressing the ‘wider issues’ of democracy, we are taken
beyond the political sphere to engage with the social and economic organisation of so-
ciety. Once we move in this direction, agreement about the nature, scope and content of
democracy becomes very contentious. If the overall purpose of democracy is “to provide
the conditions for the full and free development of the essential human capacities of all
the members of the society” [referring to M Loughlin, “Rights, Democracy, and Law” in
T. Campbell, K. Ewing and A. Tomkins (eds.), Sceptical Essays on Human Rights, Ox-
ford 1992, 42 ff.]. He goes on “....[D]emocracy needs to be something more than the
existence of a few basic political procedures. By bringing the idea of ‘social’ into the
frame, we then begin to address the wider issues by incorporating the social and econo-
mic aspects of society into our understanding of democracy. However, as this involves
making normative claims in relation to democracy, it is widely felt that this stretches the
understanding of democracy too far”. And there is even more continuity with Weimar
scholarship: “Constitutionalisation” has become a quest which affects ever more spheres
of “secondary” law, including private law and under the label of “societal constitutiona-
lism”. See G. Teubner, “Societal Constitutionalism. Alternatives to State-centred
Constitutional Theory?”, in Ch. Joerges, 1.-J. Sand and G. Teubner (eds.), Transnational
Governance and Constitutionalism, Oxford 2004, 3 ff. Continuity in the discussion of
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gument a step further into an uncharted sea: this debate is linked to the project of
modernity itself: to the tension and conflict “between the project of political mo-
dernity defined as collective self-determination, and economic modernity defined
as the autonomous determination of the ways in which human needs are satisfied”.’

The second premise can be explained by a reference “Economy and Society”,
Max Weber’s famous notion and project of a social theory which includes socio-
logy of law. This type of a sociologically informed jurisprudence is under-repre-
sented the agenda of European constitutionalists. The law of the economy, of in-
dustrial relations, and the ever deeper involvement of the European Union with
social policy® did not, of course, go unnoticed. But these matters were handed over
to the experts of the fields that were under scrutiny.’ The Theory of the European
Economic Constitution to which the title of this essay alludes is a great exception.
This theory is a truly constitutional response in its crafting of the interdependence
of the Rechtsstaat, the ordering of the European economy, and the assignment of
social policy to the nation states. In this way, the Theory of the European Econo-
mic Constitution has contributed to the decoupling (Scharpf)'® of social policy
from the European project.'' This normative objection is, however, linked to a

the tensions between the political objectives of social democracy and the rule of law in
liberal democracies seems particularly relevant in the context of this paper. However, it
is clear that it does not cover the relationship between constitutionalism and society
comprehensively and that it fails to specify the reasons for the deepening of the interest
in a “European social model”.

What is true for both these traditions and the notion of an “economic constitution” ap-
plies, of course, also to “economic law”. This term cannot be adequately translated into
English, as neither its ordo-liberal nor its critical understanding — represented by titles
such as Wirtschafisrecht als Kritik des Privatrechts (“economic law as critique of pri-
vate law”), H.-D. Assmann, G. Briiggemeier, D. Hart and Ch. Joerges, Konigstein/Ts.
1980) have an equivalent in the English speaking world; cf., very briefly, Ch. Joerges,
“Economic Law, the Nation-State and the Maastricht Treaty”, in R. Dehousse (ed.), Eu-
rope after Maastricht: an Ever Closer Union?, Munich 1994, 29 ff., 30-32.

F. Block, Towards a New Understanding of Economic Modernity, in Ch. Joerges, B.
Strath and P. Wagner (eds.), The economy as a polity. The political construction of mo-
dern capitalism — an interdisciplinary perspective, London (GlassHouse) 2004, ch. 1
(forthcoming).

“Creeping Europeanization” in the analysis of C. Offe (note 2).

Cf., the Review Essay of J.P. McCormick, “Democratic Theory Confronts the European
Union. Prospects for Constitutional and Social Democracy in a Supranational Sektoral-
staat” (forthcoming in Political Theory).

F.W. Scharpf, “The European Social Model: Coping with the Challenges of Diversity”,
Journal of Common Market Studies, 40 (2002), 645 ff., at 646.

A political science version of this thesis is Fritz Scharpf’s well-known contention that
democracies which prove to be unable to resolve problems of economic and social sta-
bility risk the loss of social legitimacy [e.g., “Democratic Policy in Europe”, European
Law Journal 2 (1996), 136-155], a thesis closely linked to Scharpf’s famous analysis of
Europe’s “political deficit”: “The Joint-Decision Trap: Lessons from German Federa-
lism and European Integration”, Public Administration 86 (1988), 239-278 (“Die Poli-



22 Christian Joerges

more “sociological” critique. The theory’s potential to guide the European project
is exhausted, and the efforts to revive it have failed or are bound to be unsuccess-
ful.

In an important sense, however, the exhaustion of the economic constitution is
a mixed blessing. To anticipate the thesis which Section IV of this essay will de-
fend: the erosion of the economic constitution did not pave the way to “social Eu-
rope” or to the reconstruction of a European social democracy. Neither the com-
mitments of the Constitutional Treaty to a “social market economy” nor the new
social rights or the turn to “new modes of governance” are really trustworthy and
highly ambivalent. In particular, the “Open Method of Co-ordination” threatens the
very idea of constitutionalism, namely, the idea of law mediated, and rule-of-law
bound governance. This argument is based on a third premise which is “conserva-
tive” in that it insists that European “governance” practices must not take the rule
of law lightly.

In the elaboration of this three dimensional theoretical framework, this essay
will take a reconstructive approach. The following section will first point to the
origins of the theory of the economic constitution, and explain its specific notion of
constitutionalism (II.1). It will then deal with the transformation of this theoretical
heritage in post World War II Germany into the “social market economy” (Soziale
Marktwirtschaft) (11.2). The concluding part of this section will seek to explain
why the theory of the economic constitution provided such an attractive design for
the formative era of the European integration project. It will, however, be added
that the importation of this theory into the European project came at a price. It pre-
pared the ground for Europe’s “social deficit”, which remains so difficult to over-
come (I1.3).

The leading proponents of this approach had fundamentally renewed their theo-
retical basis by the 1960s and 1970s, in such a way that they seemed well prepared
for the new dynamics of European integration in the 1980s (Section III.1). Howe-
ver, the new dynamics and the striving for an “ever closer Union” in the Maastricht
Treaty led to a strengthening of European regulatory policies and a broadening of
their scope, both of which were no longer compatible with the traditional and the
renewed theoretical design (II1.2). The support of the theory of the economic
constitution which the German Constitutional Court’s Maastricht judgment provi-
ded has proved to be a pyrrhic victory. The political constraints which this judg-
ment confirmed damaged the economic viability of Europe and deepened the
schism between national social models striving and institutionalized Europe (Sec-
tion III.3).

The turn to new modes of governance presents itself as the most important re-
medy, which, thanks to the European Convention, even became a candidate for

tikverflechtungs-Falle. Européische Integration und deutscher Foderalismus im Ver-
gleich”, Politische Vierteljahresschrift 26, 1985, 323-356); for an update, cf., “The Eu-
ropean Social Model” (note 10) and “Problem-Solving Effectiveness and Democratic
Accountability in the EU”, Ms. Cologne 2004.
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constitutionalization. However, the account submitted in Section IV will not be so
positive.

There is not much left of the Economic Constitution and there is not much of it
which is Left, either. But, this resume is not to announce an exercise in de-
construction. Throughout the whole essay a background agenda will be pursued in
each of its sections, which seek to reveal another dimension of the integration pro-
cess. To indicate at least the perspective: markets, so the theory of the economic
constitution argues, are not self-sustaining, they need institutional backing. Yes,
but markets are social institutions which cannot be governed through some objec-
tive mechanism and do not simply respond to some functional needs — they are, in
the last instance, “polities”. The opening of our national economies (Volkswirt-
schaften) requires responses, on the one hand, to the erosion of the political powers
of the nation state, and, on the other, to the risks of unaccountable transnational
governance arrangements. It is the great merit of the theory of the European eco-
nomic constitution to have addressed this challenge. Its responses, however, re-
mained one-dimensionally restricted to an institutionalization of economic rationa-
lity criteria at transnational levels of governance. The post-national constellations
in which we find ourselves require more complex and socially more sensitive res-
ponses to the tensions between the opening of formerly national economies and the
pre-requisites of social solidarity. Such answers are not readily available. They
need to be discovered in reflective practices — and Europe’s constitutionalization
need, therefore, to be conceptualized as a process, in which Law has to supervise
and to discipline the practices of governance.

2. Whatis an Economic Constitution?

It is — or should have become — impossible to use the term constitutional law with-
out reflecting the theoretical yardsticks which are invoked to assign specific func-
tions and justify specific validity claims of “constitutional” norms. It is hence in-
sufficient to point to the supremacy doctrine, direct effect, or the resistance to
change on the part of core elements of European law, to characterize them as con-
stitutional.'> This kind of definition is particularly popular among European law-
yers, because it allows them to talk about a European constitution without dis-
cussing discrepancies with the juridification of political processes, institutional
states, or the democracy deficits of European governance practices. The use of the
word constitution in relation to European economic law is, then, nothing spectacu-
lar. But it is also empty because such a notion does not inform us about the validity

12 See Ch. Mollers, “Verfassungsgebende Gewalt — Verfassung — Konstitutionalisierung”,

in A. v. Bogdandy (ed.), Europdisches Verfassungsrecht. Theoretische und dogmatische
Grundlagen, Berlin-Heidelberg-NewYork 2003, 1 ff.



24 Christian Joerges

claims of the economic constitution, let alone, its (normative) legitimacy." This,
and nothing less, is the promise and the aspiration of the theory of the economic
constitution, and only because of these ambitions can it claim constitutional status.
In order to understand these ambitions, we have to take a detour and a glance,
first, at the origins, and, then, at the development of our notion.'* The “economic
constitution” originated in the social turmoil and intellectual laboratory of Weimar
— and this is so for very transparent reasons."” It was not so absurd, and was, at any

13 “Economic constitutional law consists of the constitutional rules that deal with economic

matters”. This definition from J. Baquero Cruz, Between competition and free move-
ment: the economic constitutional law of the European Community, Oxford 2002, 29 is
not simply self-referential, because the author has first laid out a meta-positivist “notion
of constitution” which is “inscribed within the Western legal tradition” (ibid., at 12). But
it seems not sufficiently substantiated to provide a basis for determining the recognition
which the internal market, European competition law and the four freedoms deserve.
The literature in German is abundant, in English less so [recent analyses: D.J. Gerber
“Constitutionalizing the Economy: German Neo-liberalism, Competition Law and the
‘New’ Europe”, American Journal of Comparative Law 42 (1994), 25 ff.; W. Sauter,
Competition Law and Industrial Policy in the EU, Oxford 1997, 26 ff.], comprehensi-
vely, albeit with only scarce references to the legal “branch” of Ordo-liberalism and
Ordnungstheorie Ch. Mantzavinos, Individuals, Institutions, and Markets, Cambridge
2001. There seems to be little available in French (but see L. Azoulay, “L'ordre concur-
rentiel et le droit communautaire”, in M.-A. Frison-Roche (ed.), L'ordre concurrentiel,
Meélanges en I'honneur d'Antoine Pirovano, ed.), Paris 2003, 277-310.

In the account of J. Baquero Cruz (op. cit., note 13, at 26) the meaning that this tradition
gave to the concept is “creating confusion and turning, as it were, against certain basic
conceptions and functions of constitutionalism”. This harsh judgement is directed only
at “the original ordo-liberal version defined in The Ordo Mainfesto of 1936” (signed by
Franz Béhm, Walter Eucken, Hans GroSmann-Doerth), in which he finds a “strong
Schmittian flavour”. It is difficult to understand, however, why we should assign the
status of a foundational document to the 1936 Manifesto and neglect other, often more
famous, writings (see notes 18-19 below). It seems equally problematical not to take into
consideration how generations of scholars have developed the theory further and adap-
ted it to the various phases of the European integration process. J. Baquero Cruz’s note
made “more in passing” on the Schmittian flavour does, however, concern an interesting
affinity (see note 25 below), although it is also problematical for two reasons. First, be-
cause it is for obvious historical reasons likely to evoke the wrong political and moral
connotations. The Ordo-liberals were an opposition group in Nazi Germany. Their
common — religious — concern over the Reichskristallnacht had brought the group to-
gether. Franz Bohm and Walter Eucken were members of the Bekennende Kirche. Some
Members of the Freiburg School risked their lives in the resistance against Hitler.
GroBmann-Doerth, 42 years old in the Manifesto year of 1936, and drafted into the
Wehrmacht in July 1939, died in 1944. Alexander Riistow and Wilhelm Ropke had left
Germany. On all this, see D. Haselbach, Autoritirer Liberalismus und Soziale Markt-
wirtschaft. Gesellschaft und Politik im Ordoliberalismus, Baden-Baden 1991, and, more
recently, Ph. Manow, “Ordoliberalismus als 6konomische Ordnungstheologie” Levia-
than 2001, 179 ff. and his unpublished Habilitationsschrift on “Social Protection and
Capitalist Production. The Bismarckian Welfare State and the German Political Eco-
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rate, a widely held view that the economic crises and social tensions of post-First
World War Germany were becoming out of control and that the Republic was
threatened by strong and bitter opponents both from the radical right and from the
radical left. Ordo-liberalism sought a liberal answer to this crisis. This answer had
to distance itself from the laissez-faire ideas which Alexander Riistow, which were
discredited as “paleo-liberalism”.'® Two famous manifestos, often characterized as
the foundational manifestos of Ordo-liberalism, were published at the peak of the
crisis in 1932: Walter Eucken’s “staatliche Strukturwandlungen und die Krise des
Kapitalismus”,"” and Alexander Riistow’s “Interessenpolitik oder Staatspolitik”."*
Other subsequently famous protagonists followed suit in the same year:" Franz
Bohm’s seminal monograph on Wetthewerb und Monopolkampf followed only one
year later.”® The answer was liberal in its rejection of the two state-focused
contemporary competitors, the Historic School of Economics on the one side, and

nomy, 1880-1990”, Cologne 2004, 76 ff., 93 ff.); and second, Baquero Cruz seems to

misinterpret the “Schmittian flavour”. The “strong state” that the Ordo-liberals asked for

was certainly not a pluralist democracy (see K.W. Norr, Die Leiden des Privatrechts.

Kartelle in Deutschland von der Holzstoffkartellentscheidung bis zum Gesetz gegen

Wettbewerbsbeschrdnkungen, Tiibingen 1994, 174). But this does not mean that they

were striving for the same type of “qualitatively strong” state which Carl Schmitt had

called for in his famous 1932 speech [“Starker Staat und gesunde Wirtschaft. Ein Vor-
trag vor Wirtschaftsfilhrern™ (“A Strong State and a Healthy Economy. A Lecture for

Business Leaders”), held on 23 November 1932, published, for example, in Volk und

Reich. Politische Monatshefte 1933, 81 ff.]. Schmitt’s strong state claimed the political

primacy of politics over the economy, whereas the Ordo-liberals sought to impose a

stable legal framework on the economy which the political system, for its part, was to

respect (cf., R. Wietholter, “Franz Bohm (1895 - 1977)”, in B. Diestelkamp and M.

Stolleis (eds.), Juristen an der Universitdt Frankfurt a.M., Baden-Baden 1989, 208 ff. —

No economic theory remains the same over decades, however. On the development of

the economic theory side of Ordo-liberalism cf., very lucidly, for example, Ch.

Mantzavinos, Wettbewerbstheorie. Eine kritische Auseinandersetzung, Berlin 1993 and

more recently his Individuals, Institutions, and Markets, Cambridge 2001.

“Paldoliberalismus, Kollektivismus und Neoliberalismus in der Wirtschafts- und Sozial-

ordnung”, in K. Forster (ed.), Christentum und Liberalismus — Studien und Berichte der

Katholischen Akademie in Bayern, Vol. 13, 149-178; see, also, his “Interessenpolitik

oder Staatspolitik?” in Der Deutsche Volkswirt 6 (1932), 169 ft.; idem, “Freie Wirtschaft

— starker Staat”, in Franz Bosse (ed.), Deutschliand und die Weltkrise (Schriften des Ver-

eins fiir Socialpolitik 187). Munich 1932, 62 — 69.

In Weltwirtschaftkliches Archiv 36, 297-321, reprinted in Ordo 48 (1997), 5-25.

In Der Deutsche Volkswirt 6 (cited from the reprint in W. Engels and H. Froels (eds.),

Querschnitte, Diisseldorf 1986, 66-71.

PA Miiller-Armack, — Entwicklungsgesetze — des — Kapitalismus. ~ Okonomische,
geschichtstheoretische und soziologische Studien zur modernen Wirtschaftsverfassung,
Berlin 1932. — On Miiller-Armack’s biography and work, see D. Haselbach, Autoritirer
Liberalismus und Soziale Marktwirtschaft. Gesellschaft und Politik im Ordoliberalis-
mus, Baden-Baden 1991, 117 ff.

2 Berlin 1933.
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socialist ideas as propagated by the labour movement on the other.”' It was post-
laissez-faire in that it assigned the task of ensuring the ordo of the economic sphere
to the state. Walter Ropke used the oxymoron “liberal interventionism” to charac-
terize this function.”” The old paleo-liberal Nachtwichterstaat (laisser-faire state)
was to be replaced by a “strong state”” And the intellectual primus of the
constitutionalist Weimar Left immediately understood this: Ordo-liberalism is an
authoritarian liberalism, Hermann Heller responded.* His response hit a nerve.
Only recently, William E. Scheuerman has taken up Heller’s line of argument and
applied it to the institutional suggestions of the master-mind of the second genera-
tion of Ordo-liberals, the paleo-liberal economist and social philosopher Friedrich
von Hayek.”

2.1  The Social Market Economy: An Economical Christian Project

But this is an anticipation of some of the aspects and developments to which we
will have to return.”® More important for the impact of Ordo-liberalism in post-war
Germany is another dimension, which Philip Manow has carved out in a series of
fascinating studies.”’” The social question which generated so much unrest in early
capitalism was a challenge to the Christian churches, and the institutional varieties
of European welfarism mirrored religious affinities. This is not major news con-
cerning political Catholicism. But the story which Manow recounts about the im-

2w, Abelshauser, Kulturkampf. Der deutsche Weg in die neue Wirtschaft und die

amerikanische Herausforderung, Berlin 2003, 158 ff.

See W. Ropke, German Commercial Policy, London 1934, 40 ff.; see, also, Die Lehre
von der Wirtschaft, Vienna 1937; on Ropke, cf., M. Glasmann, op. cit., 52 ff.

A. Riistow in 1932 before the Verein fiir Socialpolitik: “Einen starken Staat, einen Staat
oberhalb der Wirtschaft, da, wo er hingehort” (““a strong state, a state situated at a level
above the economy, as appropriate”), note 16 above; cf., W. Abelshauser, op. cit. (note
21) 159.

H. Heller, “Autoritdrer Liberalismus”, Die Neue Rundschau 44 (1933), 289 ff.

W.E. Scheuerman, “The Unholy Alliance of Carl Schmitt and Friedrich A. Hayek”,
Constellations 4 (1997), 172 {f.; see note 57 infra.

Infra Section III.

Ph. Manow, “Modell Deutschland as an interdenominational compromise”, Minda De
Gunzburg Centre for European Studies, Working Paper 003/2001; idem, “Ordolibera-
lismus als okonomische Ordnungstheologie” Leviathan 2001, 179 ff.; idem, “‘The
Good, the Bad, and the Ugly’. Esping-Anderson’s Sozialstaatstypologie und die konfes-
sionellen wurzeln des westlichen Wohlfahrtsstaats”, Kolner Zeitschrift fiir Soziologie
und Sozialpsychologie 54 (2002), 203 ff. (English version at http://www.mpi-fg-
koeln.mpg.de/people/pm/download_de.html) and his unpublished Habilitationsschrift
on “Social Protection and Capitalist Production. The Bismarckian Welfare State and the
German Political Economy, 1880-1990”, Cologne 2004.
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portance of social Protestantism is new,”® and this is of particular importance for
the students of the “economic constitution”. “Ordo” is a Catholic notion. Yet, the
Ordo-liberals who embraced it — Walter Eucken, Alexander Riistow, Wilhelm
Répke — were all strongly linked to Protestantism.”” What both the Protestants and
the Catholics sought was a third way between capitalism and socialism — and this
alliance was the underpinning of Germany’s post-war social market economy; this
was their ecumenical project and became the common project of the Protestants
and the Catholics in the Christian Democratic Union.

2.2 The Economic Constitution: “Authoritarian Liberalism” Revisited?

The alliance of churches, political Protestantism and Catholicism in the early post-
war years extended itself to the trade unions — Germany’s social market economy
was their common project and became a political, social and economic success.”
But this alliance was not to last for long. Germany had neither overcome seculari-
zation nor the political factioning which it had cultivated ever since the
Kaiserreich. As Manow documents, the heritage of mistrust of Social Catholicism
against economic liberalism resurfaced, and the old alliances between Catholicism,
economic corporatism and Bismarckian welfarism were rebuilt.*’

The Protestant Ordo-liberals did not appreciate this restoration of patterns
which looked all too similar to what they had tried to overcome back in the 1920s.
And now, in the new Bonn Republic, they had another prestigious standing. The
group had grown and its views dominated a good deal of academic life, public opi-
nion, and the officious communications of the Christian Democratic government.
Confidently and coherently, Ordo-liberalism revitalized its programme. A core
element of its constitutional messages and perspectives was the theory of the “eco-
nomic constitution”, the thesis that the constitution should respect the interdepen-
dence of a system of undistorted competition, individual freedoms and the rule of
law — and protect this precious balance against discretionary political influence.*?

B “New” is, of course, a relative concept. In the core Chapter 3.5 on “Social Protestantism

and the Redefinition of Social Reforms”, Manow points not just to primary sources but
also to an impressive range of historical studies.

Ph. Manow, “Social Protection” (op. cit.), at 76, note 5. So was the great spokesman of
the Social market economy in the Early Bonn Republic, Alfred Miiller-Armack; on his
religious background, see D. Haselbach, Autoritdrer Liberalismus (note 19), 119.

For a concise analysis, see M. Glasman, Unnecessary Suffering. Managing Market Uto-
pia, London-New York 1996, especially at 50 ff. (on Ordo-liberalism) and 56 ff. (on
post-war Germany).

Ph. Manow, “Social Protection”, 84 ff.; W. Abelshauser, Kulturkampf (note 23), 93 ff.
Cf., out of a rich literature, for example, G. Briiggemeier, Entwicklung des Rechts im
organisierten Kapitalismus, Vol. 2, Frankfurt a.M. 1979, 322 ff. (the reasons for the be-
nign neglect of this book by Germany’s Rechtswissenschaft are one of its well-kept sec-
rets); F. Kiibler, “Wirtschaftsrecht in der Bundesrepublik — Versuch einer wissen-
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The return of political Catholicism and Ordo-liberalism to their distinct rou-
tes/paths renewed an old schism — as well as other historical controversies. In his
studies on the history of German private law in the Weimar and Bonn Republic,
Knut Wolfgang Norr’ distinguishes two concepts in the (German) history of
economic law: the “organized economy” and the “social market economy”. He
downplays the tensions within the second camp, but rightly underlines that the co-
existence of the “organized economy” tradition, on the one hand, and Ordo-libera-
lism, on the other, amounted to the institutionalization of a paradox: Germany cul-
tivated both the ordo-liberal credo and its concepts while the majority of its Staats-
rechslehrer (professors of constitutional and administrative law) did not take the
ordo-liberal “constitutionalization” of the economy seriously.”* Norr accordingly
diagnoses “a basic phenomenon in the history of the emergence of the Bonn Re-
public ... [a] dual line, in economic policy and economic constitutional law”.*’

Paradox or List der Vernunft? Yet, the dual structure which Norr finds so
contradictory in theory proved to be very successful in practice. The social dimen-
sion of Germany’s post-war market economy survived and flourished.”® This is
well-known and explains why “a highly competitive social market economy” figu-
res now in Article [-3 of the Constitutional Treaty, and also figures as one of the
objectives of the European Union.*” Its hopes for a prestabilized harmony between
economic competitiveness and social solidarity are well-founded. In Manow’s
account of the German example, the success of the social market economy resulted
from the inability of both laissez-faire and authoritarian liberalism to determine the
policies of the Bonn Republic. Instead, Germany institutionalized “a system of

schaftshistorischen Bestandsaufnahme”, in D. Simon (ed.), Rechtswissenschaft in der
Bonner Republik, Frankfurt a.M. 1994, 364 ff.

Die Republik der Wirtschaft. Teil I: Von der Besatzungszeit bis zur Grofien Koalition,
Tiibingen 1999, 5 ff.; cf., earlier his Zwischen den Miihisteinen. Eine Privatrechts-
geschichte der Weimarer Republik, Tiibingen 1988, and Die Leiden des Privatrechts.
Kartelle in Deutschland von der Holzstoffkartellentscheidung bis zum Gesetz gegen
Wettbewerbsbeschrdnkungen, Tiibingen 1994.

And vice versa: The Ordo-liberals dominated economic law and private law. They
remained unimpressed by mainstream Staatsrechtslehre; even the explicit rejection of
the theory of the economic constitution by the Bundesverfassungsgericht (Entscheidun-
gen des Bundesverfassungsgerichts 7, 377 (1958) — Investment aids) did not irritate
them.

K.W. Norr, Die Republik der Wirtschaft (note 33), 84 (my translation).

W. Abelshauser, Die Langen Fiinfziger Jahre. Wirtschaft und Gesellschaft in Deutsch-
land 1949 - 1966, Frankfurt a.M. 1987.

See Ch. Joerges and F. Rodl, “The ‘Social Market Economy’ as Europe’s Social Mo-
del?”, EUI Working Paper Law No. 2004-8 (https://www.iue.it.UB/law/04-8.pdf) on the
Draft Treaty establishing a Constitution for Europe, CONV 850/03, Brussels, 18 July
2003; the amendment of Article I-3 by the EU Intergovernmental Conference on 22 June
2004 (Annex 3, doc. 82/04, is accessible at
http://www.statewatch.org/mnews/2004/jun/constitution-amendments-june22.pdf
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decentralized and functional interventionism”.*® In Glasman’s brilliant summary:
“No one ‘designed’ post-war Germany, it was hewn out of far more durable and
sophisticated moral and ethical materials than those provided by economic theory

or any other social science methodology”.*’

2.3  Ordo-liberalism in the European Community: the Decoupling of
Economic Integration from the Welfare State and its Social Policy

The real existing compromise, a Wirtschaftsverfassung with strong corporatist
elements, the economic democracy aspirations in political Catholicism and the
reconstruction of the Bismarckian welfare state under the Catholic Chancellor
Adenauer were anathema to the leading Ordo-liberals. They saw Germany again
“on the road to serfdom”. And, indeed, their institutional agenda, on which the
quest for strong bodies dedicated to the defence of free competition and insulated
from both the pluralism of interest groups and governmental political insinuations
ranked so highly, was very often frustrated in Germany’s Verhandlungsdemok-
ratie.*” Thus, it is small wonder that they embraced the integration project, support-
ing its establishment with all their considerable energy — and crafted their views
into this emerging institution.

The formative phase of the European Economic Community has often been re-
counted in many languages and in various disciplines — especially by lawyers, po-
litical scientists, and historians.*' The history of the European economic constitu-
tion is well documented.*> I myself have published short versions of it on many

38
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40

Ibid., Ch. 3.6, at 96.

Op. cit., 55.

The Kartellgesetz was enacted only in 1957 under the chancellorship of Konrad Ade-
nauer with Ludwig Erhard, the strongest political ally of the Ordo-liberals, acting as its
promotor; it was presented as “the Basic Law of the Social Market Economy”, but did,
by no means, realize the ordo-liberal ideals comprehensively. See the reconstruction of
the whole process in G. Briiggemeier, Entwicklung des Rechts im organisierten Kapita-
lismus, Vol. 2, Frankfurt a.M. 1979, 383 ff.

Masterly by J.H.H. Weiler for law [see his “Transformation of Europe”, Yale L.J. 100
(1991), 2 ft.; The Constitution of Europe. “Do the new Clothes have an Emperor?”,
Cambridge 1999, 10 ff.], by A. Moravscik for political science (The Choice for Europe.
Social Purpose/State Power from Messina to Maastricht, Ithaca, NY 1998, 86 ff., for
history by Alan S. Milward (The European Rescue of the Nation-State, 2™ ed., London-
New York 1999). Interestingly enough, legal history has treated Europe with un-benign
neglect, and equally revealing, none of the master tales cited takes note of Ordo-libera-
lism and its “economic constitution” (for an explanation, see note 42).

M.E. Streit and W. Mussler, “The Economic Constitution of the European Community.
From ‘Rome’ to ‘Maastricht’”, European Law Journal 1 (1995), 5-30; W. Mussler, Die
Wirtschafisverfassung der Europdischen Gemeinschaft im Wandel. Von Rom nach
Maastricht, Baden-Baden 1998; P. Behrens, “Die Wirtschaftsverfassung der Européi-
schen Gemeinschaft”, in G. Briiggemeier (ed.), Verfassungen fiir ein ziviles Europa, Ba-
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occasions.” Let me repeat this much here: the affinities between Ordo-liberalism
and the integration project of 1958 were manifold - for a series of reasons. As a
concept, Ordo-liberalism appeared particularly appropriate for the legitimization
and orientation of the integration project. The freedoms guaranteed in the EEC
Treaty, the opening up of national economies, and anti-discrimination rules and the
commitment to a system of undistorted competition, were interpreted as a “deci-
sion” which supported an economic constitution that matched the ordo-liberal con-
ceptions of the framework conditions for a market economic system (at least to the
degree that the many departures from the system might be classified as exceptions,

den-Baden 1994, 73-90; for a recent summary, see A. Hatje, “Wirtschaftsverfassung”, in
A. v. Bogdandy (ed.), Europdisches Verfassungsrecht., op. cit. (note 12), , 683 ff. — Va-
luable reconstructions in English include W. Sauter, Competition Law and Industrial
Policy in the EU, Oxford 1997, 26 ff.; D.J. Gerber, “Constitutionalizing the Economy:
German Neo-liberalism, Competition Law and the ‘New’ Europe”, American Journal of
Comparative Law 42 (1994), 25 ff. — “But how does all that relate to the real World?”,
Damian Chalmers (London) commented: “One point I have always thought is that
France, Belgium, Italy were unconcerned by Ordo-liberalism, because of Article 86 (ex
Article 90 EC) which they saw as a derogation from its structures (particularly the se-
ocnd paragraph) for all their public sector. Of course, that interpretation was shattered
by Hoéfner, but a plausible interpretation of the first 15 years of integration was that it
did follow the French model. None of the Treaty provisions were directly effective.
Agriculture, external commercial policy, transport, coal and steel — huge parts of the tra-
ding regimes of the 6 — all proceeded on legislative harmonisation. It was only for a pe-
riod from the mid 1970s to the mid 1990s, I would argue that an ordo-liberal model—
with the development of Article 30 EC and Article 86 EC — began to get hegemony. Of
course, during that period there was only limited harmonisation. Moreover, in the late
1970s, it was offset by substantial legislation in the labour and environmental law fields.
My point is that there have been competing visions of the EC Treaty which have swap-
ped predominance at different times”. A good question which can be complemented: if
Ordo-liberalism is so important, why did hardly anyone outside Germany and hardly any
political scientist become aware this? [Philip Manow, in the work cited in notes 15 and
27, is not covering Europe; but, see recently, Ph. Manow, A. Schéfer and H. Zorn, “Eu-
ropean Social Policy and Europe’s Center of Gravity, 1957-2003”, Cologne 2004; see,
also, Ph. Genschel, “Markt und Staat in Europa”, Politische Vierteljahresschrift 39
(1998), 55 ff.]. The easy answer would be: so few people read German. A more complex
answer is: political scientists do not take normative theories seriously enough. Ordo-
liberalism itself, however, was always unimpressed by such benign neglect. After all, in
Germany’s advisory boards and institutions, lawyers and economists rank higher than
political scientists. What is true for German economists working and advising in the
ordo-liberal tradition is, of course, not true for economists in general. Important books
such as that of M. Motta, CompetitionPolicy. Theory and Practice, Cambridge 2004,
make no mention of the first or second or third generation of Ordo-liberals, nor of the
legal or of the economic proponents.

Ever since “Markt ohne Staat” [The Market without the State? The ‘Economic Constitu-
tion” of the European Community and the Rebirth of Regulatory Politics, European
Integration  online  Papers (ElIoP) Vol. 1 (1997) No 19;
http://eiop.or.at/eiop/texte/1997-019a.htm].
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and a blind eye could be (had to be!) turned to the original sin of the Common
Agricultural Policy. The fact that Europe had started its integrationist path as a
mere economic community lent plausibility to ordo-liberal arguments — and even
required them: in the ordo-liberal account, the Community acquired a legitimacy of
its own by interpreting its pertinent provisions as prescribing a law-based order
committed to guaranteeing economic freedoms and protecting competition by sup-
ranational institutions. This legitimacy was independent of the state’s democratic
constitutional institutions. By the same token, it imposed limits upon the Commu-
nity: discretionary economic policies seemed illegitimate and unlawful.**

Thus, the prospects for institutionalizing an ordo-liberal style economic
constitution looked bright. But what about Germany’s social market economy? In
one of his recent pertinent analyses, F.W. Scharpf hypothesises about “the road not
taken” back in 1950s. “Where would we now be”, he asks, “if, in the 1956 negoti-
ations leading to the Treaties of Rome and the creation of the EEC, the French (So-
cialist) Prime Minister Guy Mollet had had his way? Mollet, supported by French
industry, had tried to make the harmonization of social regulations and fiscal bur-
dens a precondition for the integration of industrial markets. Could attempts to
harmonize social policies have succeeded or would they have blocked European
integration altogether?”*> An interesting question, but, as Scharpf himself adds, an
unanswerable one.

We can only know what was actually accomplished, namely, the “decoupling”
of the social dimension from the institutionalization of the Europeanized “system
of undistorted competition”. This was quite to the liking of the Ordo-liberals. In
their view, the European level of governance could not, and, indeed, should not, be
burdened with political tasks that required the legitimation provided by the institu-
tions of constitutional democracies. Regardless of one’s affinity for the argument,
it is coherent and compatible with the institutional order of the European Economic
Community as it was originally conceived.*® The ordo-liberal European polity has

44 Significant, here, is A. Miller-Armack, “Die Wirtschaftsordnung des Gemeinsamen

Marktes”, in Wirtschafisordnung und Wirtschafispolitik, Freiburg 1.Br. 1966, 401 ff. For
a topical restatement, see J. Drexl, “Wettbewerbsverfassung”, in A. v. Bogdandy, op. cit.
(note 12), 747-802.

F.W. Scharpf, “The European Social Model: Coping with the Challenges of Diversity”,
Journal of Common Market Studies, 40 (2002), 645-670, at 645 ff.; see, also, Ph.
Manow, A. Schifer and H. Zorn, “European Social Policy and Europe’s Centre of Gra-
vity, 1957-2003” (note 42), 16 ff., and their reference to A. Milward, The European
Rescue (note 41), 213 ff.

E.-J. Mestmicker is the uncontested and outstanding intellectual head of the ordo-liberal
tradition. He has recently published his most important essays on the constitutionaliza-
tion of the economy in the EU Wirtschaft und Verfassung in der Europdischen Union.
Beitrige zu Recht, Theorie und Politik der europdischen Integration, Baden-Baden
2003. The time span ranges from 1965 to 2001. All the stages of the integration process
are considered and all grand issues discussed. Less impressive in terms of theoretical
grounding, however, is the new edition of his Europdisches Wettbewerbsrecht, Munich
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a twofold structure: at supranational level, it is committed to economic rationality
and a system of undistorted competition. At national level, re-distributive (social)
policies may be pursued and developed further.

To summarize: Europe was constituted as a dual polity. Its “economic constitu-
tion” was un-political in the sense that it was not subject to political interventions.
This was its constitutional-supranational raison d’étre. Social policy was treated as
a categorically distinct subject. It was a/the? domain of political legislation and,
thus, had to remain national. The social embeddedness of the market could, and
should, be accomplished by the Member States in differentiated ways — and, for a
decade or so, the balance seemed stable. ¥/

3. The Ambivalences of the post-1985 Developments

The Delors Commission’s “White Paper on Completion of the Internal Market” of
1985* is widely, and with good reason, perceived as a turning point and break-
through. After years of stagnation, the integration project developed a new dy-
namic — thanks to the well-chosen focus of all political energies. The evaluations of
the Commission’s initiative and of the processes it triggered are, of course, contro-
versial. The protagonists of a European “economic constitution” responded very
positively at first (1). However, the Maastricht Treaty of 1992, which was to trans-
form the Community into an “ever closer Union”, met with strong critique pre-
cisely because of the broadening of the European ambitions (2). Monetary Union,
as agreed upon in Maastricht and then interpreted affirmatively by the German
Constitutional Court, opened up yet another page (3).

3.1 “Invasions of the Market”?

The Commission’s Internal Market initiative could be interpreted as an effort to
strengthen and prioritize the institutionalization of economic rationality in the inte-
gration project.*” This interpretation was, of course, shared and promoted by
observers committed to the ordo-liberal tradition. The reasons were explained in

1974: E.-J. Mestmacker and H. Schweitzer, Europdisches Wettbewerbsrecht, 2" ed.,
Munich 2004.

It may be worth noting that the whole construct has structural affinities, or is at least
compatible with, JJH.H. Weiler’s analysis of the co-existence of, and interdependence
between, legal supranationalism and political intergovernmentalism in the EEC (see note
41 above) and pathbreaking “The Community system: the dual character of supranatio-
nalism”, Yearbook of European Law 1 (1981), 257 ff.

Commission of the EC, “Commission White Paper to the European Council on Comple-
tion of the Internal Market”, COM(85) 310 final of 14 June 1985.

Ch. Joerges, “Economic Law, the Nation-State and the Maastricht Treaty” (note 6), 37
ff.
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pertinent publications of ordo-liberal strongholds, such as the Advisory Board of
the German Ministry of the Economics®® and the Monopolies Commission.”"

The White Paper had presented its rejection of traditional harmonization poli-
cies as a consequence of the — at the time already legendary — Cassis de Dijon
judgment,”” and the new emphasis on the principle of mutual recognition. In
conjunction with the strengthening of the four freedoms, this legal background
could be interpreted as providing a framework which would further processes of
regulatory competition and hence expose national legislation to economic rationa-
lity tests. The ECJ’s readiness to supervise national legislation under Article 30
(now 28) was complemented by new developments in competition law and policy.
The attention shifted from market failures to regulatory failures, from the control
of the anti-competitive practices of private actors to anti-competitive regulation
and state aid. And from such premises, the plea for de-regulation and privatization
followed with a compelling logic.

How did this re-orientation fit into the ordo-liberal economic constitution? It
did not fit into it at all. But traditional Ordo-liberalism had already been thoroughly
revised by its leading exponents in the late 60s. Their theoretical allegiance shifted
from Walter Eucken to Friedrich A. von Hayek. The latter’s “Wettbewerb als Ent-
deckungsverfahren”> became the new manifesto and credo of a new generation of
scholars working in the ordo-liberal tradition.”* The legal and policy implications
of the revised theoretical framework were spelled out in great detail, first at natio-
nal, but soon also at European level. However, these implications cannot be dealt
with here. The second generation is, at any rate, in one important sense, faithful to
the ordo-liberal tradition. The framework within which the integration project is
supposed to develop further is un-political in that it is not subjected to political
debate or deliberation. This framework again seeks to institutionalize economic
liberties and economic rationality. It does so more flexibly, but also more compre-

%0 Wissenschaftlicher Beirat beim Bundesministerium fiir Wirtschaft, Stellungnahme zum

Weifsbuch der EG-Kommission tiber den Binnenmarkt (Schriften-Reihe 51), Bonn 1986.

Monopolkommission, “Achtes Hauptgutachten der Monopolkommission 1988/1989”,
BT.-Drucksache 11/7582 of 16. July 1990, 401

Case 120/78, ECR [1979] 649 - Cassis de Dijon.

(Competition as discovery procedure) Kiel 1968, reprinted in F.A. von Hayek, Freibur-
ger Studien. Gesammelte Aufsdtze, Tiibingen 1969, 249-265.

The leading economist of the Freiburg school in that period was Erich Hoppmann. The
most important and fascinating among the many lawyers is Ernst-Joachim Mestmécker,
a disciple of Franz Bohm (see notes 17, 48); also noteworthy in the present context is his
submission to the European Convention: see the “Report to the European Convention on
Economic Liberties”, submitted by E.-J. Mestmédcker on 29 October 2002, which is
available on the Convention Website (but did apparently not come to the attention of the
Working Group VI on Economic Governance/Ordnungspolitik; see Section V.1 below).
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hensively than was originally envisaged by the ordo-liberal school. It therefore
deserves to be called an “economic constitution”.”

The hopes that leading exponents of the school articulated corresponded to the
expectations that many critics had retained of the new orientation of the integration
project. This schism between proponents and opponents forms part of a wider de-
bate concerning the benefits and the costs of market governance.’® This debate is,
of course, relevant for an assessment of the 1992 project. But it is not “directly
applicable”, simply because the implementation of this project disappointed the
hopes of its proponents as much as it did not confirm the anxieties of its critics.
What had started out as a collective effort to strengthen Europe’s competitiveness
and accomplish this objective through new (de-regulatory) strategies soon led to
the entanglement of the EU in ever more policy fields and the development of ever
more sophisticated regulatory machinery.”” It was, in particular, the concern of the
European legislation and the Commission with “social regulation” (health and sa-
fety of consumers and workers, and environmental protection) which proved to be
irrefutable. The weight and dynamics of these policy fields had been thoroughly

underestimated by the proponents of the “economic constitution”.”®

55 The turn from Walter Eucken to Friedrich A. von Hayek, and, in particular, the shift of

emphasis from private to public distortions of competition affects the role of the state
and state institutions. W.E. Scheuerman argues in a recent essay [Carl Schmitt and
Friedrich A. Hayek, Constellations 4 (1997), 172 ff.], that the differences are not as
significant as most observers assume. Indeed, von Hayek shared the ordo-liberal, and,
for that matter, the Schmittian mistrust in the institutions of pluralist polities and their
performance. But this convergence in the analysis does not extend to the consequence.
Both may share the view that welfare interventionism leads into a “qantitatively” strong
state (see C. Schmitt, note 17 supra). But Hayek certainly did not opt for the “qualitati-
vely” strong state Carl Schmitt welcomed after 1933. This is not what Scheuerman insi-
nuates. He is instead concerned with the chain of events that a radical dismantling of the
welfare state, and the social and political risks of von Hayek’s “curious institutional
proposal” in Law, Legislation and Liberty (Scheuerman is referring to vol. 3, Chicago,
IlI. 1979, 113) entails.

For a recent summary of the “case against the market, see S. Lukes, “Invasions of the
Market”, in R. Dworkin et al. (eds.), From Liberal Values to Democratic Transition:
Essays in Honor of Janos Kis, Budapest-New York 2004, Ch. 4.

For a comprehensive account, see V. Eichener, Entscheidungsprozesse in der regulati-
ven Politik der Europdischen Union, Opladen, 1997.

“Underestimated” is an empirical concept and hence not a sufficient basis for an evalua-
tion of the neo-ordo-liberal agenda. It would also be too simplistic to suggest that eco-
nomic theories might in principle be incapable of addressing and dealing adequately
with the problems of the “risk society” (cf., K.-H. Ladeur, Negative Freiheitsrechte und
gesellschaftliche Selbstorganisation, Tibingen 2000, especially at 171 ff.; A. Arcuri,
“The Case for a Procedural Version of the Precautionary Principle Erring on the Side of
Environmental Preservation”, in D. Mortimor (ed.) Frontiers on Regulation and Liabi-
lity, Aldershot: Ashgate (forthcoming). What remains true, however, is that the protago-
nists of the “economic constitution” have remained silent and thereby contributed to the
devaluation of their approach.
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3.2 Erosions of the Market?

The praise of the Internal Market Programme was not to last long: the preparation
and adoption of the Maastricht Treaty in 1992, widely perceived as a deepening
and consolidation of the integration project, met with fierce criticism.”® The rea-
sons are manifold and — within the (neo)-ordo-liberal theoretical framework — are
comprehensible and conclusive. How can one continue to assign a constitutive
function to the “system of undistorted competition”, when the promotion of that
system is only one among many other competing objectives, and its relative weight
has to be determined in political processes?®” How can one reconcile the commit-
ment to competition as the discovery procedure in economic affairs with the
acknowledgement of industrial policy as a constitutionally legitimated concern?
The Maastricht Treaty was the end of the “economic constitution”. From then on-
wards, the ordo-liberal school redefined itself as an oppositional movement.®' This
is not to say that its adherents would have given up their cause. Quite to the con-
trary. They continued to develop the approach further and to explore all the possi-
bilities of strengthening its (now relative) weight and impact.” The turn was one
from self-confident identification with the integration project to a critique of its
course.

3.3  Rules versus Politics? Monetary Union, the Maastricht Judgment and
the Stability Pact

A grand opportunity to promote the ordo-liberal cause seemed to arise in the con-
text of the objections against the Maastricht Treaty, which were brought to the
Constitutional Court in Germany (Bundesverfassungsgericht).”’ Their legal fram-
ing was interesting, if not elegant, and fits well into the first set of premises named

¥ See W. Mussler, op. cit (note 42), 166 ff.; M. Streit and W. Mussler, “The Economic
Constitution ...” (note 42).; P. Behrens, “Die Wirtschaftsverfassung der Europdischen
Gemeinschaft”, in G. Briiggemeier, op. cit. (note 41), 73 ff.; W. Mussler, Die Wirt-
schaftsverfassung der Europdischen Gemeinschaft im Wandel. Von Rom nach Maast-
richt, 1998, 166 ff.; most elegantly, E.-J. Mestmécker, “On the Legitimacy of European
Law” (1993), reprinted in idem (note 46), 133 ff.

See Article 2 ad 3 (g) of the Treaty as amended by G (2) and (3) TEU.

See, particularly clearly, M.E. Streit and W. Mussler; P. Behrens (as cited in note 59).

P. Behrens, “Das wirtschaftsverfassungsrechtliche Profil des Konventsentwurfs eines
Vertrags iiber eine Verfassung fiir Europa”, forthcoming in Festschrift Ulrich Immenga
2004, is somewhat more cautious with the tone of his assessment of the Convention’s
Draft Constitution than he was with the Maaastricht Treaty (note 61 above). But the gist
of the argument is the same. The multiplicity of constitutional commitments read in
conjunction with the consistency postulate of Article III-1 renders the weight of the
system of undistorted competition indeterminate.

Judgement on the Maastricht Treaty of 12 October 1993, Entscheidungen des Bundes-
verfassungsgerichts 89, 155, [1994] 1 CMLR 57.

60
61
62

63



36 Christian Joerges

in the Introduction:** the competences of the European Community, now the Euro-
pean Union, are enumerated and thus limited. They were, nevertheless, consider-
able and entailed, so the plaintiff argued, a disempowerment of the nation state.
Was such a disempowered state still a democratic constitutional state under its own
constitution? In its response to this query, the Bundesverfassungsgericht promised
to defend Germany’s constitutional democracy against the erosion of ever more
statehood. But the judgment ended up legalising European integration, confirming
the constitutional legitimacy of ordo-liberal institutional ideas and curtailing the
control that Member States had over their economies.

How was this achieved and why did hardly anybody notice it? The essential pa-
radox in the Court’s reasoning is readily apparent. True, the Bundesverfassungs-
gericht called it a constitutional “must” that the German Parliament retained “es-
sential” competencies. But then the Court took an argumentative turn which was,
in its substance, strictly ordo-liberal: economic integration was qualified as a non-
political phenomenon occurring autonomously outside the Member States. All
Monetary Union needed was a functional legitimacy based upon the institutionally
guarantied commitment to price stability and provisions against excessive fiscal
deficits. With such an institutional design, the Court concluded, economic integra-
tion would not be exposed to further questioning of its democratic legitimacy. To
put it slightly differently: Europe could remain a “market without a state” while its
sub-units, once called the “Masters of the Treaties” (Herren der Vertrage) would be
downgraded to “states without markets”.*®

This reading is obviously inspired by the interpretative framework used in this
essay. Outside Germany (and also inside Germany in the public law factions of
European scholarship), the paradoxical side of the Court’s argument went unnoti-
ced. Instead, the Bundesverfassungsgericht’s defence of nation state democracies
was blamed as echoing Schmittian ideas.® Even if this were so, the point underli-
ned here seems more critical. The Court’s reasoning implied that Germany was, as
a matter of its constitutional law, barred from joining the monetary union, unless
all of Europe subscribed to Germany’s monetary philosophy.
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Text accompanying notes 2 ff.

Ch. Joerges, “States without a Market. Comments on the German Constitutional Court's
Maastricht-Judgment and a Plea for Interdisciplinary Discourses”, NISER Working-Pa-
per, Utrecht, 1996, also at http://eiop.or.at/eiop/texte/1997-020.htm. Clearly, one has to
ask how serious the Court wanted to be taken when imposing these restraints. “Not too
literally” is the answer one can infer from the Bundesverfassungsgericht’s response to
the subsequent complaint against the entry into the third pase of Monetary Union: The
competent political institutions can rely on a prerogative in the assessment of the eco-
nomic and monetary situation. See Entscheidungen des Bundesverfassungsgerichts 97,
350 — Euro.

See J.H.H. Weiler, “Does Europe Need a Constitution? Reflections on Demos, Telos
and the German Maastricht Decision” in European Law Journal 1 (1995), 219 ff. (also
in O. Due, M. Lutter and J. Schwarze, Festschrift fiir Ulrich Everling, Vol. 2, Baden-
Baden 1995, 1651 ff.).
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There is little reason to be proud of the imposition of ordo-liberal concepts on
the rest of Europe. There is much more reason to believe that this was only, and at
best, a pyrrhic victory. In terms of economic policy and political democracy, the
most problematical aspect of the 1992 amendments concern fiscal policy. They
seek to ensure a budgetary reasonableness/rationale? not through a political process
but through “juridification”, namely, the rules laid down in Article 104 and in the
Protocol “On the Excessive Deficit Procedure and the Monitoring of these provisi-
ons by the European Commission”. The replacement of fiscal policy with pre-
fabricated, albeit, in many respects, indeterminate rules, mirrors the precarious
political legitimacy of the whole construct. Fiscal policy is economic policy. And if
it is nevertheless political, some actors, identifiable to the citizen, should be ac-
countable for it. Framework rules and their “implementation” through the Euro-
pean Commission constitute the typical pattern. Wherever Europe needs to orga-
nize a policy field in which the legal powers and/or administrative resources at the
European level of governance are insufficient, it will (have to) resort to such tech-
niques.

This indicates that the Member States are neither able and nor willing to
comply with an institutional compromise, which was born out of the need to find a
non-political supranational answer to a policy area which was once a core area of
national sovereignty and parliamentary control. Not only Germany, once the self-
confident promoter of rule-bound stability, but also France, the Netherlands, and
six out of the new Member States are exceeding the 3% deficit limit. Could it be
that the assumptions on which these rules of the Stability Pact builds, are shaky?
Barry Eichengreen, an American observer of Europe’s monetary policy during the
negotiations of the Maastricht Treaty,’” holds such an opinion. One of the mild
formulae he uses is that the 3% “numerical threshold is not well grounded in the-
ory”.®® At times, his language is stronger.” However, he is just one economist
among many. What is uncontroversial, however, is the “fact” that there is contro-
versy about the reasonableness/rationale? of the rules that the Member States have
signed.

Lawyers are not supposed to examine the reasons, but are supposed to obey
authorities, Immanuel Kant once remarked somewhat sarcastically.” In a field so
strongly infiltrated by non-legal expert knowledge and so difficult to programme in
advance by sound and stable criteria, there are other reasons for being cautious

87" See his “Should the Maastricht Treaty be Saved?” (Princeton studies in international

finance no. 74), Princeton, NJ 1992.

In his Working Paper PEIF-6 on “Institutions for Fiscal Stability”, which he prepared
for the Munich Economic Summit of 2-3 May, 2003.

A harsher one: the “3 percent ceiling is at best silly and at worst perverse” — which he
wrote in a contribution to DIE ZEIT of 20 November 2003.

Immanuel Kant, “The Contest of Faculties”, in Kant: Political Writings (Hans Reiss, ed.,
2" ed. 1991).
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about taking decisions qua law.”' Would institutional actors be well advised not to
search for legal answers?

That is a question which the ECJ had to deal with in a recent judgment.”” On 27
January 2004, the European Commission had brought an action against the Council
of the EU before the ECJ.”® The Commission asked the Court to declare inter alia
that the (economic and financial affairs) Council’s refusal, in its “conclusions” of
25 November 2003, “to adopt the formal instruments contained in the Commis-
sion’s recommendations pursuant to Article 104(8) and (9) EC ... are unlawful and
should be annulled”. The Commission had initiated an excessive deficit procedure
in relation to Germany in November 2002, and the Council had confirmed, by a
decision of 21 January 2003, that an excessive deficit existed. An excessive deficit
procedure had also been initiated in relation to France in April 2003 and the
existence of an excessive deficit been confirmed by the Council on 3 June 2003.
The Commission then recommended the Council on 8 October “to establish that
the French Republic had undertaken no effective action”, and on 21 October “to
decide, under Article 104(9) EC, to give notice to the French Republic to take mea-
sures to reduce its deficit”;”* Germany was treated likewise.”” The Council took a
vote on the requests without achieving the majority required in Article 104(13). It
also took votes on the Commission’s recommendations under Article 104(9) EC. In
its conclusions, the Council explained that it had “decided not to act, at this point
in time, on the basis of the Commission Recommendation for a Council decision
under Article 104(9)” and “agreed” to hold the Excessive Deficit Procedure “in
abeyance for the time being”.”®

What could one expect the ECJ to do? Go by the books? To be cautious with
powerful Member States?’” The ECJ did not indicate what it thought about the
controversy on the soundness of the Stability Pact. Instead, it underlined the high

oML Herdegen, “Price Stability and Budgetary Restraints in the Economic and Monetary

Union: The Law as Guardian of Economic Wisdom”, Common Market Law Review 35
(1968), 9 ft.

On the following cf. R. Streinz, Ch. Ohler and Ch. Herrmann, “Todgesagte leben ldnger
— oder doch nicht? Der Stabilitits- und Wachstumspakt nach dem Beschluf3 des Rates
vom 25. 11. 2003 iiber das Ruhen des Defizitverfahrens gegen Frankreich und Deutsch-
land”, Neue Juristische Wochenschrift 57 (2004), 1553 ff. and the reconstruction of the
events in para.s 7 ff. of the ECJ Judgment (Full Court) of 13 July 2004 in Case C-27/04
- Commission v. Council (nyr).

Case C-27/04; cf., OJ C 354 of 7 February 2004.

Case C-27/04, paras. 9-10.

Case C-27/04, paras. 11-12.

Case C-27/04, para. 20.

Cf., the Bundesverfassungsgericht’s cautious, if not evasive, response to the “four
professors” asking it to examine the legality of the Community’s allegedly much too lax
application of the Maastricht convergence criteria (see Entscheidungen des Bundesver-
fassungsgerichts 97, 350 and note 65 supra).
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importance that all institutional actors had attached to it.” It observed that it was
simply not legally foreseen in the pertinent provisions to hold procedures “in abey-
ance” and concluded that “the Council’s conclusions adopted in respect of the
French Republic and the Federal Republic of Germany respectively must ... be
annulled in so far as they contain a decision to hold the excessive deficit procedure
in abeyance and a decision modifying the recommendations previously adopted by
the Council under Article 104(7) EC”.” It also underlined, however, that the Coun-
cil has “a discretion” and that “it may, in particular on the basis of a different as-
sessment of the relevant economic data, of the measures to be taken and of the ti-
metable to be met by the Member State concerned, modify the measure recom-
mended by the Commission...”*" Hence, the Commission’s “action is inadmissible
in so far as it seeks annulment of the Council’s failure to adopt the formal instru-
ments contained in the Commission’s recommendations pursuant to Article 104(8)
and (9) EC”.*!

Could the Court have done more? Should it have indicated that the restraints
that the Stability Pact imposes on democratically legitimized governments should
be reconsidered in the light of Europe’s current efforts to address its democracy
deficit? It is worth noting that the ECJ exercised more prudence than most of the
commentators on the Draft Constitutional Treaty, who simply defended the views
which the Maastricht rules had incorporated, and warned against any softening of
that discipline. Thus, Paul Kirchhof, co-author of the Maastricht judgment,** won-
ders whether the expectation, expressed in Article 1-29(2), that the Central Bank
should support general economic policies in the Union, might weaken its dedica-
tion to the price stability objective.” Peter Behrens, in his careful textual analysis,
appreciates that the pertinent provisions have not significantly changed.* The wi-
dely articulated® concern about the wording of Article 1-3(3) in the Draft Treaty
found its resonance: after the amendment by the Intergovernmental Conference of
June 2004, “price stability” is now named among the objectives to which that pro-
vision assigns constitutional dignity. Can we sleep well again? “The stability pact
is dead and gone”,* argued Barry Eichengreen at the beginning of the controversy.
Compliance with it would further damage the German economy, in particular. This
would not be in the European interest. Who knows that? Maybe, we lawyers
should not take responsibility for decision-making in which we risk discrediting
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Case C-27/04, paras. 67 ff.

Case C-27/04, para 97.

Case 27/04, para 80.

Case 27/04, para 36

Supra note 63.

P. Kirchhof, “Europa auf dem Weg zu einer Verfassung?”, Zeitschrift fiir Staats- und
Europawissenschaften 2003, 358 ff. at 379.

Supra note 62 (in Section V.4).

Most prominently by the ECB: Opinion of the European Central Bank of 19 September
2003 on the draft Treaty establishing a Constitution for Europe (CON/2003/20), para. 8.
Hence the title of his contribution in DIE ZEIT (note 69).
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the law.*” The constitutional risk inherent in a misconceived “juridification” of
monetary and fiscal policy responsibilities is to create a vacuum in which political
actors cannot be held accountable and the very idea of law-mediated legitimacy
gets destroyed.®® The sad concluding message is that the Maastricht Treaty and the
Maastricht judgment were a pyrrhic victory for a twofold reason: (1) Maastricht
confirmed the decoupling of the social from the economic constitution thereby
deepening Europe’s social deficit. (2) Rather than establishing the supremacy of
law over monetary and fiscal policy, Maastricht has “de-juridified” the economic
constitution — and now it seems that the effort to cure the social deficit has run into
the same trap.

4. Are we About to Bring the Law to Trial? Some Queries with
the Open Method of Co-ordination

What, then, is left of the European Economic Constitution and what is Left of it? If
we think about the “/” in small letters, we might conclude: not very much! An ab-
stract normative idea losing ground in conceptual debates and in European political
arenas. But when we take a capital letter “L”, a widespread reaction is that there
are prospects for a new mode of governance which seems tailored to overcome
Europe’s social deficit, namely, the Open Method of Co-ordination (OMC).

4.1 The Career of the Concept

Like everything else in this world, the OMC has its precursors.*” But it is cum
grano salis safe to take the Lisbon Council of 2000 as the birthday of the OMC.”
This Council was primarily dedicated to knowledge society issues and to setting
very ambitious goals for Europe in pertinent industries. However, it also renewed

87
88

See M.J. Herdegen, op. cit. (note 73).

See F. Snyder, “EMU Revisited: Are we Making a Constitution? What Constitution are
we Making?”, EUI Working Paper Law 98/6 (abbreviated version in P. Craig/G. de
Burca (eds.), The Evolution of EU Law, Oxford 1999, 417 {f.); M. Everson, “The
Constitutional Law of the Euro? Disciplining European Governance”, in P. Beaumont
and N. Walker (eds.), Legal Fframework of the Single European Currency, Oxford
1999, 119 ff.

One could name here the co-ordination of economic policies under Article 99. The
Stability Pact is of another quality, however, because it restricts the ways leading to
sustainable budgetary policies quite strictly. Much more important, however, is the more
general “turn to governance” in the EU (cf. extensively Ch. Joerges, “The Law in the
Process of Constitutionalising Europe”, EUI Working Paper Law 4/2002 and Ch Joerges
and M. Everson, “Law, economics and politics in the constitutionalization of Europe”,
in E.O. Eriksen, J.E. Fossum and A.J. Menéndez, Developing a Constitution for Europe,
London-New York 2004, 162 ff., 173 ff.
Http://europa.eu.int/council/off/conclu/mar2000/index.htm.
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the agenda of “social Europe” and tried to turn what, until then, had been perceived
as a deficit, namely, the lack of genuine European competences and the unavail-
ability of the traditional “Community method”, into a virtue. The OMC, so Jona-
than Zeitlin argues, promises to be:

“an attractive model of how a non-coercive form of policy co-
ordination emphasizing mutual learning and exchange of good practi-
ces could be applied to a politically sensitive field such as social pro-
tection which is characterized by wide institutional variations across
EU Member States, where harmonization is considered by many to be

neither practicable nor desirable”.’"

A European Employment Strategy was the first objective. Employment is a
pressing problem in so many European states. At the European level of gover-
nance, it cannot be directly addressed with the means that the Union has at its
disposal. But it can be discussed, non-binding objectives substantiated, and guide-
lines offered. These recommendations can then be adapted in the Member States to
their specific contexts. This type of implementation cannot be subjected to the
controls through which the Community seeks to ensure compliance with its legis-
lative frameworks and policies. But the activities at Member State level can be
“benchmarked” and evaluated. The accompanying hope is that this will open chan-
ces for mutual learning and better performance.’

The OMC approach has since been applied to other areas, such as social inclu-
sion and pensions. It has even become something like a Leitbild on the political
Left.” It has also attracted much attention in the Convention Process. The final
report of Working Group VI on “Economic Governance” stated: “The Working
Group considers that the Open Method of Co-ordination has proved to be a useful
instrument in policy areas where no stronger co-ordination instrument exists.””*

J. Zeitlin, “Comments on Jacobsson and Vifell, Employment Policy Co-ordination: Bet-
ween Deliberation and Discipline?”, Ms. Madison, WI 2004.

As was underlined on the Lisbon summit, the OMC procedure is “a fully decentralised
approach” which can be applied “in line with the principle of subsidiarity”; the Union,
the Member States, the regional and local levels, as well as the social partners and civil
society can and should be actively involved, using variable forms of partnership’. Presi-
dency  Conclusions, Lisbon European Council, March 23-24, 2000
(http://europa.eu.int/council/off/conclu/mar2000/index.htm).

Most prominently: Maria Jodo Rodrigues, Professor at the University of Lisbon and
Special Adviser to the Prime Minister, Coordinator of the Lisbon Council (see her edited
The New Knowledge Economy in Europe, Cheltenham 2002), and Frank Vandenbrou-
cke, Minister for Employment and Pensions in the Belgian Federal Government; cf., his
lecture on “Promoting active welfare states in the EU” at the University Of Wisconsin,
Madison of 30 October 2003 (on file with author); see, also, his “Foreword”, in G.
Esping-Andersen et al. (eds.), Why We Need a New Welfare State, Oxford 2003, viii-
XXiv.

CONV 516/1/03 Working Group XI on Social Europe: 18, 19; cf., “Tomorrow Europe”,
July 2003, no. 17, at 3: “Those opposed to including such a reference had advanced
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Such positive evaluations were shared by other Working Groups. The quest for
“constitutionalization” through the Constitutional Treaty was but a logical step.”

There has never been unanimity, however, in the evaluation of the OMC within
the Convention or elsewhere. Milena Biichs,”® in a comprehensive and particularly
thoughtful analysis of pertinent debates, distinguishes between three types of is-
sues: (1) one concerns the efficacy of the OMC. What made Working Group VI
believe that the OMC had proved to be a useful instrument? (2) Such primarily
empirical enquiries are complemented by analyses of the relations between the
political structures of the EU, the dilemmas of European social policy and the
search for explanations of why the OMC may overcome, or fail to overcome, these
impasses. (3) The third debate concerns the legitimacy of the OMC in both senses
of this term: will the OMC find acceptance, e.g., because of the beneficial outcome
it generates for the majority of Europeans? Do the OMC practices deserve re-
cognition because they strengthen democracy and enhance the normative quality
of EU governance?

three sets of arguments: the fear of incorporating an intergovernmental method liable to
compromise the definition of hard-won competences; a lack of transparency and democ-
ratic control; but also a lack of legitimacy owing to the involvement of a large number
of experts in the process”.

See G. de Burca and J. Zeitlin, “Constitutionalizing the Open Method of Co-ordination.
A Note for the Convention”, Florence-Madison, WI 2002; Ch.F. Sabel and J. Zeitlin,
“Networked Governance and Pragmatic Constitutionalism: The New Transformation of
Europe”, New York-Madison,WI 2003. See http://eucenter.wisc.edu/OMC/index.htm .
Dilemmas of post-regulatory European social policy co-ordination. The European
Enployment strategy in Germany and the United Kingdom”, Berlin 2004 — Are the
Germans taking a Sonderweg in the assessment of the OMC?
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42  Output Legitimacy?’’

Uncertainty about the effects of the OMC is unsurprising and statements which
present it as something like a Wunderwaffe that will win the battle against
Europe’s social model are not to taken literally. David M. Trubek, however, one of
the Method’s most eloquent exponents, stresses that we should understand the
emergence of the OMC as a potentially workable response to the dilemmas of na-
tional welfare state politics, and design our research agendas accordingly. We
should analyse its potential to “re-calibrate” social policies in a more flexible, par-
ticipatory, experimental mode and to accomplish this objective as a multi-level
governance system.” The OMC, we read in a recent paper, will “create transna-
tional expertise networks that: transmit new ways of thinking about social policy
across borders; broaden participation in such transnational policy networks to en-
sure legitimacy and effectiveness; merge technical insight with practical knowl-
edge and new normative visions; combine a problem-solving technical approach
with participatory deliberation; facilitate lower level experiments; produce learning
through decentralized experimentation, wide-spread bench-marking, exchange of
best practices, and peer review; bring various policy worlds together; foster public-
private co-operation; and avoid a race to the bottom via multi-lateral surveillance

7 The distinction between output and input legitimacy is as widely used as it is problema-

tic (see B. Peters, “Public Discourse, Identity, and the Problem of Democratic Legiti-
macy”, in E.O. Eriksen (ed.), Making the Euro-Polity. Reflexive Integration in Europe.
London (forthcoming). The use in the text refers to distinctions between objections
against the efficacy of the method and its recognition as a legitimate alternative to law-
bound governance. For a strong critique of output-oriented defences of the OMC cf. A.
Schéfer, Zwischen internationalen Zielen und nationaler Politik: wirtschaftspolitische
Koordinierung in der Europdischen Union, der OECD und dem internationalen Wih-
rungsfonds, Frankfurt a.M.(forthcoming). He insists that we should first seek to explain
why and in which institutional and political context OMC was adopted and argues that
the softness of the Method reflects the divergence of national views and strategies as
well as the unwillingness to commit national systems to policy changes. In his analysis,
OMC complements the turn from Keynesianism to Monetarism as institutionalized in
the harder Monetary Union and the Stability Pact, it thus confirms the old schism bet-
ween the welfare state(s) and economic integration.

D.M Trubek and J. Mosher, “New Governance, EU Employment Policy, and the Euro-
pean Social Model”, in Ch. Joerges, Y. Mény and J.H.H. Weiler (eds.), Mountain or
Molehill?, Symposium on the Commission White Paper on Governance, New York Uni-
versity School of Law 2001, accessible at www.iue.it/RSC/e-texts/WPgovernance.pdf/
[also in J. Zeitlin and D. Trubek (eds), Governing Work and Welfare in a New economy:
American and European Experiences, Oxford 2003, 51 ff.]; D.M. Trubek and L. Trubek,
“Hard and Soft Law in the Construction of Social Europe: the Role of the Open Method
of Co-ordination”, Center for World Affairs and the Global Economy, European Union
Center and Law School, University of Wisconsin-Madison 2004.
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and shaming”, adding , however, that such claims must be “subjected to rigorous
: 95 99
testing”.

4.3  Normative Queries

It is difficult not to agree with such an understanding of the OMC. And yet, we
must consider the risks that we run once this machinery is set in motion. This is, in
particular, Claus Offe’s disquieting objection:'® The OMC has effects, but not the
promised ones. It will instead destroy the non-Anglo-Saxon modes of welfarism in
Europe. How should the Law know? But it is by no means exceptional for lawyers
and law to be confronted with contests over issues they do not understand and with
uncertainties over the implications of their decisions. They should, therefore, un-
derstand their task of designing responses to such difficulties. The OMC is an in-
stitution designed to find, not to implement, solutions. Is it a good design?

4.3.1  Democratic Experimentalism?

The theoretical background on which the advocates of the OMC rely has been de-
veloped outside European frameworks.'”" The have then be tried out in American
administrative law,'" before they were presented in Europe'® and the merger with
OMC occurred.'

%" Not so rigorous but with some reserves: B. Bercusson, “Social Rights in the European

Constitution”, Ms. London 2004: “It remains to be seen whether the OMC, hitherto cri-
ticised as to its effectiveness when implemented by Member States’ administrations in
the field of employment policy, is appropriate for the Work Programme of the Social
Partners on Employment. If joint opinions and other non-regulatory instruments conti-
nue to be ineffective, their failure may imply other, more rigorous steps towards effecti-
veness, including regulatory agreements and/or legislation” (at 21).

Note 7; similarly, D Chalmers and M. Lodge, The Open Method of Co-ordination and
the European Welfare State ESCR Discussion Paper 11, London (LSE) 2003.

Cf., the reconstruction by W.E. Scheuerman, “Democratic Experimentalism or Capita-
list Synchronization? Critical Reflections on Directly-Deliberative Polyarchy”, Cana-
dian Journal of Law and Jurisprudence 17 (2004), 101-127, 108 ff.; cf. earlier Ch.F.
Sabel, “Bootstrapping Reform: Rebuilding Firms, the Welfare State, and Unions” Pol. &
Soc. 23 (1995), 5 ff.; J. Cohen and Ch.F. Sabel, Sovereignty and Solidarity: EU and
US”, in J. Zeitlin and D.M. Trubek (eds.), Governing Work and Welfare in a New Eco-
nomy: European and American Experiments, Oxford 2003, 345-375.

M.C. Dorf and Ch.F. Sabel, “A Constitution of Democratic Experimentalism”, Colum.
L. Rev. 98 (1998)267 ff.

J. Cohen and Ch.F. Sabel, “Directly-Deliberative Polyarchy”, European Law Journal 3
(1997), 313 ft.

Cf., J. Scott and D.M. Trubek, Mind the Gap: Law and New Approaches to Governance
in the European Union, European Law Journal 8 (2002), 1-180. Gerstenberg and Ch.F.
Sabel, Directly-Deliberative Polyarchy, An Institutional Ideal for Europe?, in Ch.
Joerges and R. Dehousse (eds.), Good Governance in Europe’s Integrated Market,
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It is important to remember that the whole approach of democratic experimen-
talism received its inspirations from a societal sphere, which European constitutio-
nalism tends to treat with (un)benign neglect, namely, the organizational practices
of private business. In a daring and fascinating move,'” Charles Sabel and his
followers have applied the lessons to be learnt from the Japanese variety of capita-
lism about their practices of benchmarking, the need to adapt to incessant
change,'® the commitment to permanent experimentation, an interest and a readi-
ness in mutual learning from independent monitoring, the establishment of systems
of measurement and evaluation, efc., to administrative bodies, and argued that their
regulatory practices should follow these examples from economy and society. De-
mocratic experimentalists promise that “a successful institutionalization of the
principles of benchmarking, simultaneous engineering, and independent monito-
ring allows us to tackle volatility and diversity best” — not just within firms.'"’

At first sight, this message might look like a strange loop which begins in the
public sphere, then goes into the private realm, and then brings messages from
there to its point of departure. Have we not all been taught to use all sorts of legal
instruments — company law, antitrust, and economic regulation — to tame private
enterprise? Why is there such a widely felt need to extend the reach of fundamental
rights into the private sphere if private governance develops superior qualities,
anyway? Are all the quests for a constitutionalization of the sub-constitutional
spheres of the legal system and the search for a “societal constitutionalism” su-
perfluous.'” In an ironic sense, democratic experimentalism can be called a metho-
dological heir to first generation Ordo-liberalism. It invokes qualities inherent in
the economic sphere as a yardstick that public governance should respect and in-
ternalize; and the affinities with the Hayekian discovery procedure may seem even
stronger because von Hayek has substituted the strong state of the ordo-liberals by
the smoother governance of general legal rules.'” These affinities are, however,

Oxford 2002, 289-341; J. Zeitlin and D.M. Trubek (eds.), Governing Work and Welfare
in a New Economy: European and American Experiments, Oxford-New York 2003.

See, in particular, Ch.F. Sabel, “Learning By Monitoring: The Institutions of Economic
Development” in N. Smelser and R. Swedberg (eds.), The Handbook of Economic Soci-
ology, Princeton, NJ 1994, 137 ff.

“High-speed capitalism” is the category Scheuerman uses referring to David Harvey,
Justice, Nature and the Geography of Difference, Oxford 1996) when explaining his
own analytical basis and normative perspectives; see, also, W.E. Scheuerman, ‘“Refle-
xive Law and the Challenges of Globalization”, J. Pol. Phil. 9 (2001), 81 ff.

W.E. Scheuerman (note 105), at 111. See O. Gerstenberg, “Law's Polyarchy: A Com-
ment on Cohen and Sabel” European Law Journal 3 (1997), 343 ff.; also, R. Schmalz-
Bruns, “Deliberativer Supranationalismus. Demokratisches Regieren jenseits des Natio-
nalstaats” Zeitschrift fiir Internationale Beziehungen 6 (1999), 185 ff., at 236-38.

On this notion, see note 6 supra.

See, for a systematic analysis, H.-G. Graf, “Muster-Voraussagen “und Erkldrungen des
Prinzips” bei F.A. von Hayek, Tiibingen 1978; M. Amstutz, Evolutorisches Wirtschafis-
recht, Baden-Baden 2001, 30 ff., 219 ff.; Ch. Mantzavinos, “Das institutionenokono-
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very limited. Whereas Ordo-liberalism sought to protect the ordo of the economy
through a strong state which would rigorously enforce laws against restrictive bu-
siness practices and abuse of private power, democratic experimentalism is relying
on political processes, softer modes of co-ordination and the subtle power of
transparency and exposure to public critique. And, in contrast to the Hayekian dis-
covery process, the proposals to “institutionalize” democratic experimentalism
invoke the imagination not just of entrepreneurs and market participants but also of
deliberating political citizens, and trust in their readiness to engage in problem-
solving and in their interest to learn from one another.

“Sweet melodies”, to be sure. The question, however, of whether we should
listen to them and trust “a law so ‘soft’ to be no law at all”’?"'® This soft supranatio-
nal power may not be so innocent, opines Alexander Somek. The “new modes of
governance”, he observes, “are marked by two characteristics: first, they are infor-
mal in that they are based on information-gathering, the drawing up of ‘action-
plans’, the allocation of public praise for ‘best practice’ and the shaming of under-
achievers; second, even though they have been designed for special policy areas,
they are nonetheless ‘holistic’, which means, in the words of the European Com-
mission, that they commit ‘Governments as a whole, as well as a wide range of
stakeholders’. A diffuse soft power is exercising its hold without being constrained
by the norms which govern competence allocation.'"" Similar concerns have been
articulated by Marc Amstutz on a systems theory basis. His concern is the law’s
proprium, namely, its function and task to respond to conflicts which cannot be
resolved in the societal sub-systems in which they originate.''” In a discourse the-
ory version, what may function at the level of local “government councils” will be
much more difficult to achieve when experimentalists meet with national, Euro-
pean and international standardization bodies,'"” or face administrators who are
keen to promote the institutional prestige and power of their organisations, or wel-
fare bureaucracies which seek to defend their own practices and/or the political
interests of their superiors. Can we really believe that arrangements will be found,
implemented and sustained, in which stakeholders engage with sufficient intensity
and continuity in the definition and discussion of their concerns so that legitimacy
can be said to rest on the deliberative processes of all the affected parties. Democ-

misch-evolutiondre Wettbewerbsleitbild“, Preprints des Max-Planck-Instituts fiir 6ffent-
liche Giiter, Bonn 2004/1.

M. Everson, “The Constitutional Law of the Euro?” (note 88), 120.

A. Somek, “The age of constitutional law. Decline and fall of an empowering idea”, Ms.
Towa 2004, 9.

M. Amstutz, “Zwischenwelten. Zur Emergenz einer interlegalen Rechtsmethodik im
europdischen Privatrecht”, in Ch. Joerges and G. Teubner (eds.), Rechtsverfassungs-
recht, Recht-Fertigung zwischen Privatrechtsdogmatik und Gesellschaftstheorie, Baden-
Baden 2003, 213 ff, #.

An interesting exception is the interpretation of the “New Approach” offered by J. Scott,
“International Trade and Environmental Governance: Relating Rules (and Standards) in
the EU and the WTO”, European Journal of International Law 15 (2004), 307 ff.
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ratic experimentalism asks us to take the traditional virtues of the rule of law
lightly. It asks us to loosen the ties between law and enforcement, and, instead, to
trust that our societies will manage with much less governmental powers. But it
does not tell us how we might find the post-national criteria that will enable and
legitimate a “benchmarking” of national experiences, histories, and aspirations. It
fails to explain how the insights that the exposure to the experiences of others
might lead to co-ordinated policies and how they might be implemented against
unconvinced opponents. More importantly, it fails to address the risks that its own
implementation in the EU entails. There is nothing wrong with bureaucracies and
experts exchanging experiences and learning about new possibilities. There is a
great deal wrong with building up opaque networks which get entrusted with the
task of seeking to carry through what they have learned or agreed upon in democ-
ratic societies. Such a model of governance may be soft because it no longer relies
on mandatory provisions. It is, for the same reason, strong because it risks empo-
wering the executive and removing the virtues of democratic accountability, of
rule-bound public governance and its judicial control.""* Should we, by taking the
rule of law so lightly, promote but executive governance instead of deliberate po-
lyarchy?

W.E. Scheuerman has complemented these sceptical queries by a sociological
observation. He summarizes one key assumption of democratic experimentalism as
the assertion “that we increasingly encounter evidence of diversity in terms of local
conditions and regulatory needs”. He confronts this claim with the tendencies of
“high-speed” capitalism “to compress and even ‘annihilate’ geographical space or
distance. High-speed social activity dramatically heightens the possibilities for
interaction across both geographical and the existing political divides, opening the
door to historically unprecedented opportunities for simultaneity and instantane-
ousness in human experience”.!"> Democratic experimentalists, he continues, fail
“to provide an adequate place in their theory, in both normative and institutional
terms, for those facets of contemporary social experience poorly captured by its

repeated references to local diversity in social conditions”.''®

14 Similar objections have been raised by democratic experimentalists, and, in a similar
vein by E.-J. Mestmécker [“Wandlungen in der Verfasstheit der europédischen Gemein-
schaft”, in idem, Wirtschaft und Verfassung (note 46), 49 ff., 69 ff.] against comitology
and the idea of “deliberative supranationalism” as defended by this writer. Why the
OMC should be a democratically superior mode of governance than comitology is diffi-
cult to understand. Comitology operates in much narrower and better defined realms. Its
social and legal embeddedness is more intense. Its successful “constitutionalization” is
imperfect but seems at least conceivable; cf., Ch. Joerges, “‘Comitology and the Euro-
pean model?’ Towards a Recht-Fertigungs-Recht in the Europeanisation Process”, in
E.O. Eriksen, Ch. Joerges and J. Neyer (eds.), European Governance, Deliberation and
the Quest for Democratisation, EUI-RSCA/Arena (Arena Report 2/2003. Oslo), 501 ff.

15 “Democratic Experimentalism” (note 101), 119 ff.

% Ibid., 120.
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4.3.2  Bringing the Eighties Back In?

The turn to soft governance in the EU and the turn away from the very idea of law-
mediated governance are risky. And it seems that this risk is not really necessary. It
may be an all too hasty disregard of the alternatives that were elaborated decades
ago. The intense debates of the 1970s about the failures of welfare-state juridifica-
tion strategies were guided by normative concerns about the intrusion of bureau-
cratic machineries into the economy and the life-world. It was the broadly experi-
enced disappointment with “purposive” legal programmes and a new sensitivity
towards “intrusions into the life-world” through a juridification of social policy
goals that triggered the search for models of legal rationality that would fill the
gaps left open by formalist legal techniques, and, at the same time, cure the failures
of the law’s grip on social reality on the basis of some “grand theory” (such as
economic theories of law, systems theory or discourse theories).'” “Proceduralisa-
tion” and “reflexive law” were, at the same time, concerned with very practical
matters, namely, the problems of implementation and compliance. Discrepancies
between legal programmes — especially between “purposive” legislation designed
to achieve specific objectives and the actual impact of such laws on society — were
a core concern of legal sociology, of effectiveness and implementation research.''®
The normative and the pragmatic critique of purposive programmes and of com-
mand-and-control regulation have motivated a search for alternatives such as self-
regulation and soft law. Such strategies responded to the same concerns that the
proponents of the OMC now invoke. But they sought to keep the rule of law alive.

17 See G. Teubner, “Substantive and Reflexive Elements in Modern Law”, Law and So-

ciety Review 17 (1983), 239-285; R. Wietholter, “Materialisation and Proceduralisation
of Law”, in G. Teubner (ed,), Dilemmas of Law in the Welfare State, Berlin-New York
1986, 221 ff.; “Proceduralisation of the Category of Law”, in Ch. Joerges and D.M.
Trubek (eds.), Critical Legal Thought: An American-German Debate, Baden-Baden,
1989, 501 ff.; J. Habermas, Between Facts and Norms, Cambridge, MA 1999 427 ff;
idem., “Paradigms of Law”, in M. Rosenfeld and A. Arato (eds.) On Law and Democ-
racy: Critical Exchanges, Berkeley-Los Angeles, CA, 13 ff. Earlier German contributi-
ons include R. Wietholter, “Entwicklung des Rechtsbegriffs”, in V. Gessner and G.
Winter (eds.), Rechtsformen der Verflechtung von Staat und Wirtschaft, Opladen 1982,
82 ff; Ch. Joerges and G. Briiggemeier (eds.), Workshop zu Konzepten des postinterven-
tionistischen Rechts, Zentrum fiir Europdische Rechtspolitik, Materialien 4, Bremen
1984, 25-64.

Famously summarised and analysed by G. Teubner, “Juridification — Concepts, Aspects,
Limits, Solutions”, in idem (ed.), Juridification of Social Spheres, Berlin-New York
1987, 3 ff.
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5. A Resumé

So much for the critique. And what has the critic to offer instead? The law is a
normative exercise; the whole discipline is engaged in the production of valid an-
swers which distinguish between the legal and the illegal, and equate this distinc-
tion with justice as opposed to injustice. Ambivalent messages are not particularly
welcome and are difficult to endure.

And yet, the uncertainties of the state of the (European) Union may require
exactly that — at least, if lawyers seek to take up the three issues denoted in the
introduction:'"” Does the constitutionalization of Europe reach out into the “Eco-
nomy and Society”? Are there alternatives to the OMC alternative to the exhausted
economic constitution? Can we ensure that European governance remains rule-
bound and its legitimacy continues to be meditated by law?

5.1  The Constitutional Treaty

The obvious first object is to look for answers to these questions in the new Con-
stitutional Treaty as amended on 22 June 2004,'* in particular, in the provisions
that prmise to reach out into “Economy and Society”: the “social market economy”
has become a constitutional objective,'?! and access to services of general eco-
nomic interest is recognised and respected'* by Article 11-36, which incorporates
the new “social rights”.'*® Last but not least, elements of the OMC can be seen in
various places.'”* We find a first reference in Article I-1(4) which states: “the Un-
ion may adopt initiatives to ensure the co-ordination of the Member States’ social
policies”; Part III (Policies and Functions) refers to the OMC four times, once in
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Section I, text accompanying notes 4 ff.

Note 37.

According to Article 1-3 (3) CT the “Union shall work for ... a highly competitive so-
cial market economy”’.

Article 1I-36; this is an important signal, because it confirms the right of Member States
to pursue distributional objectives. The compatibility of such policies with the opening
of national or regional markets to “foreign” competitors is a complex issue of constituti-
onal importance. It is one of the many fields where “constitutionalisation” has to occur
incrementally.

The Rights’ Charter as solemnly declared in Nice was incorporated into the Constitutio-
nal Treaty which now contains social rights especially in Title IV on solidarity.

Article 1-14 (4): “the Union may adopt initiatives to ensure co-ordination of Member
States’ social policies”; Part III, section on Social Policy (Article I1I-107 CDT), on Pub-
lic Health (Article I1I-179 CDT). The assignment of a competence “to promote and co-
ordinate the economic and employment policies of the Member States” has been repea-
led. Article I-11(3) as amended on 22 June 2004 (note 37) reads: “The Member States
shall co-ordinate their economic and employment policies...”
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the section on Social Policy (Article I1I-107), and once in Chapter V Section 1, on
Public Health (Article I11-179). '*

Most of these topics have already been mentioned and those not mentioned are
too big to be dealt with en passant. Suffice it to restate here that the invocation of
the “social market economy” in the Constitutional Treaty is conceptually flawed,
and is, politically, an all too risky promise, because it may raise expectations which
it will subsequently fail to deliver. Instead of saying “flawed”, one might also say
“empty”: the historical compromise that the concept once embodied is no longer
alive. Not even the ordo-liberal component of this legacy was present in the delibe-
rations of the Convention. However, one linguistic detail does deserve a particular
mention here: “Ordnungspolitik” was the German name of Working Group VI. The
English name was “economic governance”. Was this an innovative translation?
Not really. It was the Convention Secretariat who was responsible for the intro-
duction of the term, in which someone remembered the fierce controversies bet-
ween “Ordnungspolitik” and “industrial policy” in the Maastricht Intergovern-
mental Conference. A case of “linguistic-discursive path-dependency”, according
to Andreas Maurer,'?® which became definite when Joschka Fischer and Domini-
que de Villepin submitted a common position on Ordnungspolitik just before
Christmas 2002,'?’ after/when Working Group VI had already closed its files.'*®

Will the “social rights” serve as an Ersatz? The easy answer is that this is diffi-
cult to predict and that we should wait and see what the ECJ tells us. This answer
sounds easy but is not trivial. It is not trivial because it implies that we, the citi-
zens, should entrust the Court with the shaping of a “social Europe”. Should the
Court take over where the citizens’ representatives in the Convention and elsew-
here failed to produce clear constitutional guidance? These are puzzling and, to a
certain extent, worrying consequences, which are hardly reconcilable with the in-
herited notions of democracy and of the normative weight of constitutional norms.
In addition, we have to assume that the Constitutional Treaty could serve as a suf-
ficiently stable basis for daring activism. This is a somewhat heroic assumption
with regard to the social rights in the light of Article I11-52 (5) which provides:

“The provisions of this Charter which contain principles may be implemented
by legislative and executive acts taken by Institutions and bodies of the Union, and
by acts of Member States when they are implementing Union law, in the exercise
of their respective powers. They shall be judicially cognisable only in the interpre-
tation of such acts and in the ruling on their legality”.'”
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See the following section.

In a letter to the author; A. Maurer is Head of the Research Group on European Integra-
tion of the German Institute for International and Security Affairs in Berlin.

127 CONV 470/02.

128 A detail, but a noteworthy one after decades of disagreement between the German
proponents of Ordnungspolitik on the one hand, and the French defenders of planifica-
tion on the other.

See G. de Burca, “Fundamental rights and Citizenship”, in B. de Witte, 10 Reflections on
the Constitutional Treaty for Europe, RSCAS 2003, 11 ff., 22 ff.
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5.2 Constitutionalization as Process

“L’éssentiel est invisible pour les yeux”, is comfort that Antoine de Saint
Exupéry’s Petit Prince give us. What is not so visible, because it seems so unex-
citing and trivial, is the performance of the European machinery, the innumerable,
small and not so small, indicators of good European governance. Europeanization
is an instigator of countless innovative projects. Directly behind or lying in the
shadow of grand designs, such as that of the theory of the economic constitution or
directly-deliberative polyarchy, there is another Europe at work. It is not so easy to
discover, not so coherent, and often ambivalent. But we can approach it in three
steps: (1) one is analytical and interdisciplinary. We have some well-discussed and
elaborated hypotheses about the structures of the European multi-level system of
governance and the conceptualisation of this system in legal categories; (2) the
second step concerns our experiences with and insights into the Europeanization
processes. Nobody can claim to know and understand the complex processes of
Europeanization in their entirety. But if one studies some of them in some depth,
one will discover patterns of change in both successful learning processes and in
failures.”” The “law of the European economy” which becomes visible in such
endeavours is very different — and much more interesting — than the law in the
books. Europeanization functions as an instigator of change and learning. It is an
exercise in transformation, and modernization; (3) there is a theoretical background
to this kind of cautious optimism. One, underestimated, virtue of law is its con-
creteness, the need to take decisions and give reasons for them to actors, litigants,
experts and to the wider public; the chance/opportunity and, indeed, duty to recon-
sider what once seemed settled. Law is a Product guided by reasoning, it is Recht-
Fertigung which reflects the justice and fairness of its production processes."! In
such perspectives, “constitutionalization” can be conceived not as merely being the
writing of a text and its formal acceptance by those who govern us and/or us the
people.

Can we expect “constitutionalization as process” not only to ensure the compa-
tibility of open markets with regulatory concerns and preserve the social dimension
of private law, but also to overcome Europe’s social deficit? This seems highly
unlikely but is not unconceivable. “All political projects are inherently unrealistic,
in that they strive for a not yet realized objective”. This was Wolfgang Streeck’s

1301 refrain from an effort to elaborate the following remarks in the abstract. They need to

be substantiated and concretized in the context of much more detailed analyses of speci-
fic fields. For a recent attempt cf. Ch. Joerges, “The Challenges of Europeanization in
the Realm of Private Law: A Plea for a New Legal Discipline”, forthcoming in Duke
Journal for Comparative and International Law.

Cf., R. Wietholter, “Recht-Fertigungen eines Gesellschafts-Rechts”, in Ch. Joerges and
G. Teubner (eds.), Rechtsverfassungsrecht. Recht-Fertigung zwischen Privatrechts-
dogmatik und Gesellschafistheorie, Baden-Baden 2004, 13 ff.; cf., the analysis by G.
Teubner, “Dealing with Paradoxes of Law: Derrida, Luhmann, Wiethélter”, in O. Perez
and G. Teubner (eds.), On Paradoxes and Self-reference in Law (forthcoming 2004).

131



52 Christian Joerges

response'* to the lecture which Jiirgen Habermas delivered in Hamburg on 26
June 2001."* The philosopher argued that a European constitution could help to
defend the “European social model”. Streeck substantiated his response: too much
voluntarism will downgrade a project to mere wishful thinking. This is why it
should be accompanied by empirical research. And, at some point, we should be
prepared to take the discrepancies which we find between our aspirations and our
observations seriously. But when and how? “Constitutionalization as process” is no
answer to these questions. Nevertheless, it is a response to the state of the integra-
tion project which seeks to take the core idea of constitutionalism seriously.

132 «Das “soziale Europa’ und seine Verfassung: Fragen zu einem politischen Projekt”, Ms.
Cologne 2001. The paper has not been published. But W. Streeck has explained his
position more comprehensively elsewhere. Cf., e.g., “From Market-Making to State-
Building? Reflections on the Political Economy of European Social Policy”, in Stephan
Leibfried and Paul Pierson (eds.), European Social Policy: Between Fragmentation and
Integration, Washington, DC 1995, 389 ff. : “The Internationalization of Industrial
Relations in Europe: Prospects and Problems”, Politics and Society 26 (1998), 429 ff.
“Warum braucht Europa eine Verfassung? Nur als politisches Gemeinwesen kann der
Kontinent seine in Gefahr geratene Kultur und Lebensform verteidigen”, first published
in DIE ZEIT of 29 Juni 2001, reprinted in J. Habermas, Zeit der Ubergiinge, Frankfurt
a.M. 2001, 104 ff.; English translation (“Why Europe Needs a Constitution™) in E.O.
Eriksen, J.E. Fossum and J. Menéndez (eds.), Developing a Constitution for Europe,
London 2004, 19-34.
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European Democratic Legitimation after the
Failure of the Constitution

Hauke Brunkhorst

Introduction

The European Constitution has been rejected in France and Netherlands a few
weeks ago. Has Europe no constitution now? — No, it has a constitution. The trea-
ties are the constitution of Europe, the jurists tell us, and they are right. There are a
lot of differences between the structures of the Furopean Treaties (ET) and the
constitution of Germany, France, USA or Serbia, which are all of the same type.
But there are also a lot of essential conincidences between the ET and democratic
state constitutions. The ET are full fledged functional equivalents of a constitution
of a state: 1. The ET are higher level or reflexive law (law to produce law). 2. The
ET secure the normative priority of European law over the law of the member-
states (“European Law Supremacy”). In cases of conflict European law breaks
national law, including posterior parliamentary legislation and constitutional
norms.' Even the German Constitutional Court has given up its claim to be the last
interpreter of basic rights concerning German citizens and German territory.” They
now interpret even the German constitution in cooperation with the ECJ and vice
versa: There still exists a European “Verfassungsgerichtsverbund”* 3. The ET
constitute independent legal bodies of the Union who make law by their own po-

Hans Peter Ipsen, “Die Bundesrepublik Deutschland in den Europdischen Gemeinschaf-
ten”, in: Josef Isensee/ Paul Kirchhof, ed., Handbuch des Staatsrechts der Bundesrepu-
blik Deutschland, Heidelberg: Miiller 1987, § 181, RN 32; D. Grimm, Braucht Europa
eine Verfassung?, 229f, A. Augustin, 253; Fritz Scharpf, ,,Regieren im europdischen
Mehrebenensystem — Ansétze zu einer Theorie“, in: Leviathan 1/ 2002, 65-92, 76; C.
Joerges, ,Rechtswissenschaftliche Integrationstheorien”, in: Beate Kohler-Koch/
Wichard Woyke, Hg., Die Europdische Union. Lexikon der Politik, Bd. 5,
Miinchen:Beck 1996, 229-232, 230; Marcel Kaufimann, ,Permanente Verfassungs-
gebung und verfassungsrechtliche Selbstbindung im européischen Staatenverbund®, in:
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wer. 4. The ET create new rights for European Citizens which are directly related
to the citizens of the EU, and no longer mediated through the law of the member-
states. 5. Even the word “constitution” regularly has been applied to the ET by the
highest European Courts (like ECJ or BverfG, the Spanish Supreme Court etc.).
The European court has called the Roman Treaties a charté constitutionelle.*

The naming of the ET as a charté constitutionelle might be taken as a hint on
the very problem of the existing ET as well as with the new (and now rejected)
Treaty for a Constitution of Europe. The first time in history the expression charté
constitutionelle was used, was in 1814 for the counterrevolutionary constitution of
the French restored monarchy. This was a constitution in the modern meaning of
this word but not a constitution for the people. It was a constitution for the ruling
social classes. The ET are much different from the charté constitutionelle from
1814 (as well as from the later one from 1830), but in one respect we have the
same situation as in 1814 or 1830 on the European level in 2005. The word
“constitution” used for the new Treaty for a Constitution of Europe does not add
any new constitutional meaning to the former ET. The new constitution is still a
treaty, and the old treaties were already a constitution. The problem now is that the
voters did not know that and could not know it. The existing treaties are a constitu-
tion in the self-description of legal scholars, they are a constitution for the courts
and other legal bodies of the EU and it’s member states: national and European
parliaments and governments, the Commission and the Council, national and trans-
national administrations etc, in short: They are a constitution for the political class
who revealingly are called and describe themselves as a social class. But the Euro-
pean constitutions old and new are not, and up to now never were a constitution in
the public opinion of the European people, and this is the very problem with the
EU constitutional system that came to the fore dramatically the last weeks.

The existing European constitution is a constitution without a state. The Euro-
pean existing constitution constitutes a clearly supranational organisation.” After
the revolutionary Treaty of Amsterdam there exists a single European Unity of
civic rights, of budget, of political action, of organisation, an internal and external
legal personality, an order of legal steps and competences and the ECJ claims the

4 ECI RS. 294/83 Les Verts / Europdisches Parlament 1986, 1357 (1365); Dieter Grimm,
,,Braucht Europa eine Verfassung?“, in: D. Grimm, Die Verfassung und die Politik. Ein-
spriiche in Stoérfillen, Miinchen: Beck 2001, 215-254, 215f (note 1), 229f; D. Grimm,
,Vertrag oder Verfassung?“, in: D. Grimm/ J. J. Hesse/ R. Jochimsen/ F.W. Scharpf, ed.,
Zur Neuordnung der Europdischen Union, Baden-Baden: Nomos 1997, 9-31, 9; see
further: Angela Augustin, Das Volk der Europdischen Union, Berlin: Duncker &
Humblot 2000, 249, 274 (note 248); Joseph H.H. Weiler, ,,The Transformation of Eu-
rope”, in: The Yale Law Review, vol. 100, 1991, 2403-2483, 2407, Jiirgen Schwarze,
,Die Entstehung einer europdischen Verfassungsordnung®, in: J. Schwarze, ed., Die
Entstehung einer europidischen Verfassungsordnung, Baden-Baden: Nomos 2000, 463-
570, 464f.

> Heinhard Steiger, Staatlichkeit und Uberstaatlichkeit, Berlin: Duncker & Humblot 1966;
Armin von Bogdandy, Supranationaler Foderalismus als Wirklichkeit und Idee einer
neuen Herrschaftsform, Baden-Baden: Nomos 1999.



European Democratic Legitimation after the Failure of the Constitution 55

so-called ‘competence-competence’ for its judgements and in all matters concer-
ning the interpretation of European law.® In legal terms there exists a clear hierar-
chy of subordination between European and the law of the Member-States, but in a
realistic description it would be better to describe it as a mix of the law of subordi-
nation (“Subordinationsrecht) and the law of cooperation (“Koordinationsrecht”).

Anyway, if we apply Jellineks three criteria of a state (people, power, territory)
then one thing becomes very clear: Europe is not a state. (1) People: Even if we
accept as I do that there is a European people in the making, it is still not clear if
this process of making will ever come to an end. Something what seems to be
unique with the EU is that the now again posed question about the final destiny and
final identity of Europe has no answer. May be it should be kept open because the
European people are in a permanent process of defining again and again who be-
longs to this people and who they are, as they have done that during the last refe-
renda. Even today it is not so easy to answer the question: Who is a European citi-
zen? The European passport does not cover the whole number of European de
facto citizens. Think on the Norwegians or even the citizens of Swizzerland? —
They are completely (or close to be completely) under European law, and they
have subjective rights and judicial remedies within the EU, and they have a com-
mon territorial order together with the European Union (Schengen-convention).
But they have no European passport, and they have no status activus. (2) Power:
What the European Union further completely lacks is any own power to enforce
European law. It has only one court in Luxemburgs, and only 25000 officials
(much less than the Frankfurter Stadtverwaltung) because there is no executive
body in Brussels. This by the way shows that one objection against the EU is
completely unreasonable, that there might be too much burocracy in Brussels (3)
Territory: Even if it is every instant clear what the actual borders of the European
Union are, the unique logic of permanent and peaceful enlargement does not really
fit to the classical modern idea of a clear cut states territory, and even the mean-
while (since Amsterdam) legalized idea of a possible closer Union of some mem-
ber states does not fit to the concept of a states territory. In this respect the EU
comes closer to a classical Empire or “Grofiraum” (Carl Schmidt) than to a nation-
state.

If there is a European constitution that is supranational, and not the constitution
of a nation state, what kind of a constitution is it? To deal with this question I draw
a distinction between three levels of constitutional integration: 1. functional integ-
ration, 2. Rule of law integration (what the German jurists of the 19" Century have
called “Rechtsstaat” or “Konstitutionalismus™), and 3. foundational, grounding or
revolutionary integration by a constitution. The first, functional level of constituti-
onal integration must be fulfilled by all constitutions that work, the second, rule of
law level of constitutional integration has it’s paradigm cases in England since the
18" and Prussia and Germany in the 19" Century, whereas the third, revolutionary
level of constitutional integration has its paradigm cases in the French and Ameri-

A. v. Bogdandy, 10, 32f, 38ff.

7 Ulrich Beck | Edgar Grande, Das kosmopolitische Europa, Frankfurt: Suhrkamp 2004.
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can Revolution of the 18" Century, and the constitutional traditions found by these
two Revolutions.

1. Functional constitutionalism

There is no doubt that on the level of a functional constitution Europe has a
constitution. European primary law (the law of the treaties) stabilizes the borders
that separate the legal from the political system, and the borders that separate the
legal from the economic system as well, and European primary law regulates a
system of well ordered relationships between law, politics and economy. What
European primary law precisely does is securing the autonomy of the legal, politi-
cal and economic systems by organising the reciprocal dependencies that connect
law, politics and economy. This is what Niklas Luhmann calls structural coupling,
and the structural coupling especially of law and politics is the functional achieve-
ment of all regimes that are constitutional.® What a constitution (together with a
system of basic rights’) in the functional meaning of this term enables, is the
controlled explosion of all forces of productivity of functionally specialized com-
munication. For Luhmann the achievement of the constitutional law of check and
balances (in German: “Staatsorganisationsrecht”) is in particular the structural
coupling of law and polities, and that means that all law can be changed by politi-
cal power, and at the same time that all use of political power is under control of
legal norms. The functional effect of constitutionalising the relation between law
and polities is first a growing independency and a stable autopoietic closure of the
legal system, and second the growth (and not the shrinking) of political power
(with all its dangers and ambivalences, as for example Foucault has analysed
them). That’s one of the reasons that usually democratic governments usually have
much more and much more effective power than autocratic dictatorships. Third the
specific function of individual rights (in particular if they are interpreted as “insti-
tutional guarantees”'’) is to stabilize the borders between politics and law or eco-
nomy and religion or economy and politics, family and science and so on, in short:
The function of a constitution is to stabilize the borders between functionally diffe-
renciated systems and to organize legally controlled exchange between them, so
that the systems can support one another with their special achievements.

The problem with a mere functionalist understanding of a constitution is that it
fits as well to the constitution of the German Bismarck-Reich as to the present day
constitution of France or the present constitution of the EU, and it fits even to the

8 N. Luhmann, “Verfassung als evolutionire Errungenschaft”, in: Rechtshistorisches

Journal 9/ 1990; N. Luhmann, Das Recht der Gesellschaft, Frankfurt: Suhrkamp 1993,
440ff; N. Luhmann., Die Gesellschaft der Gesellschaft, Frankfurt: Suhrkamp 1997, 92ff;
Marcelo Neves, Zwischen Themis und Leviathan: Eine schwierige Beziehung, Baden-
Baden: Nomos, 2000, 80ff.

®  N. Luhmann, Grundrechte als Institution, Berlin: Duncker & Humblot 1986 (1965).

10 Carl Schmitt, Verfassungslehre, Berlin: Duncker & Humblot 170ff.
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(by Carl Schmidt) so called constitution of the German “Third Reich”, even if the
latter proposition is true only if we (for sake of the argument) extend the concept of
law to what Schmitt called during the Thirties a konkrete Rechtsordnung (concrete
legal order) which blurs the distinctions between law and justice, legalism and
moralism as well as the distinction between law and power. Anyway, the problem
with a mere functional understanding of a constitution is that it leaves us without
any normative criteria to draw a categorical distinction between structurally diffe-
rent types of constitutions. As long as higher level legal rules order the relations
between law and politics and secure the borders between some of the most impor-
tant functionally differentiated social systems we have a full fledged functional
constitution. Such a functional or Hobbesian constitutional regime enables the
more or less peaceful growth of legal decisions, political power, economic capital,
scientific knowledge, popular education etc. But the peaceful growth of power,
capital, knowledge etc. does not mean automatically the growth of individual and
democratic freedom for all who are subject to law.

2. Rule of law constitutionalism

Rule of law limits the power that states or other legal bodies (like state govern-
ments or the EU-Commission or the SC) can enforce against the individual free-
dom of citizens and individual human beings, or other legal subjects like organisa-
tions or states (in international law). Written or unwritten, rule of law means that
legal subjects have rights which /imit not the growth but a particular use of political
(and today even economic'') power. Different from mere functional constitutiona-
lism, law-of-rule-constitutionalism implies a normative idea, and this is the idea of
the “self-binding of state power” (Jellinek).

European citizens today have more rights than ever before, and this to a great
deal is due to the emergence of the European Union which constitutes a new type
of rule of law regime. But to collect rights and legal claims does not mean necessa-
rily that the rule of law or the “Rechtsstaatlichkeit” in Europe today in a// respects
is better off with than without the Union. There is the gain of some important new
rights for European citizens (in particular the right to move) but also a loss or wea-
kening of some of the rights of state citizens (for example against transportation to
another EU-country).

Anyway, the existing European constitution is not only a first level functional
constitution but as well a second level rule of law constitution. European law lega-
lizes state power'? and imposes constitutional constraints on the use of power.
There exists a complex system of check and balances between the European legal
and political bodies. The European Court has developed some important measures
to secure basic rights of me as a European citizen even against the legal orders of

11
12

So the Drittwirkungslehre of the German constitutional court.
D. Grimm, Braucht Europa eine Verfassung? 229. (“Verrechtlichung der Staatsgewalt”).
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my own national sovereign."” The EU today fulfils further as Hilf and Reuf write,
a “Scharnierfunktion”, a function of mediation between global economic, commer-
cial and consumer norms on the one hand, and on the other the law of the member
states.'* This protects the EU-citizens from an otherwise more unequal and ar-
bitrary implementation of WTO-norms etc. What constitutionalism on this let me
say Lockean level enables is the peaceful growth of primarily private autonomy.

The greatest evolutionary advance in Questions of rights within the EU was the
construction and effective implementation of the new subjective right to move and
transcend state borders, to have an unrestricted right to live and work everywhere
in Europe, and to enjoy equal rights all over Europe. What is so new with this right
or even a new dimension or generation of rights is first that I as a European citizen
can go and stay everywhere in Europe (EU) and to take (nearly) all my rights
(which I enjoy as a German citizen) with me, and second the right to move and all
other rights I enjoy as a European citizen has the so called direct effect. That means
that I can go to Court to enforce my rights as a European citizen everywhere in
Europe. Our national courts are now European courts at the same time. This is — as
the ECJ has shown already in 1963 — an important independent source of legiti-
mation of European law. The EU is latest since the ECJ’s famous decision on Eu-
ropean law supremancy and direct effect in 1963 no longer legitimated by the
contracting states alone but at the same time by European (and in this respect no
longer German, French...) citizens. Therefore the court concluded that European
citizens must have direct effect as European citizens.

The interesting question here is what does legitimation mean? Legitimation of
law in democratic legal communities has one and only one meaning. It means
democratic legitimation. But democratic legitimation of law is not only tested and
implement at the input-side of the legislative processes (public discussion, party-
Building, free will formation, votings and elections etc.) — democratic legitimation
means the whole process for concretizing and implementing law from the discus-
sion in a bar and television news through parliamentary legislation via govern-
mental administrative and judicial decisions towards the concrete action of a poli-
ceman,'® and latest here we, the people again come back to the fore as immediate
decision makers. Using our private autonomy as single individuals we can go to
court and compel the judges to open a judicial process which in the end has to
implement a new norm or confirm an old one.

Christian Tietje, ,.Die Staatsrechtslehre und die Verdnderung ihres Gegenstandes:
Konsequenzen der Europdisierung und Internationalisierung®, in: Deutsches Verwal-
tungsblatt 17/ 2003, 1081-1146; C. Joerges, Zur Legitimitdt des Eurpédischen Privat-
rechts (FN 11), 10ff. On the Centros — judgement of the ECJ.

Meinhard Hilf / Mathias Reuf3, ,Verfassungsfragen lebensmittelrechtlicher Normie-
rung”, in: Zeitschrift fiir das gesamte Lebensmittelrecht, 1997, 293ff, 296, 300.
Hermann Heller, ,Der Begriff des Gesetzes in der Reichsverfassung™ (1927), in:
Gesammelte Schriften, Leiden: Sijthoff 1971, 225 ff; grundlegend: Adolf Merkl, Allge-
meines Verwaltungsrecht. Wien/ Berlin: Julius Springer 1927.
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One can call this with Christoph Mdllers in a broad sense “individual legitima-
tion”'°, or better, as I would suggest, private legitimation — if one keeps in mind
that this type of legitimation is part of the whole process of democratic legislation
and implementation of law. Private legitimation is an indispensable aspect of de-
mocratic legislation which is as necessary as public legitimation to make law that
is democratic. Just at this point we are confronted with the basic problem of Euro-
pean constitutionalism which now has become the constituional crisis of the
Union.

Thanks to the French and Dutch people this problem for the first time in the
history of the elitist European project now has become the problem of an egalita-
rian public. The non-voters may have underestimated the small but real democratic
progress with the new constitution, and their misunderstanding of the growth of
private autonomy within the Union as being the execution of a mere neo-liberal
political programme, even if not deeply wrong, was more than one-sided, at best
the half of the truth. One has to draw a clear distinction between a rich concept of
private autonomy that includes a// individual basic rights,'” and which is indis-
pensable for any politics that is democratic on the one hand — and on the other hand
the reduction of private autonomy to neo-liberal economic freedom. But the non-
voters were completely right to question the public autonomy of the Union."® To
support public autonomy a constitution that is worth this name in a non-expert
discourse, needs a system of norms which enables the citizens to decide about
political alternatives."”® As long as they are not clear with this point all treaties for a
Constitution of Europe will and should never be understood by citizens as their
constitution, and therefore the objections concerning the public autonomy of the
European citizens were very well founded. With this point I come to the third level
of revolutionary or democratic constitutionalism.

C. Mollers, Gewaltengliederung, Habilitationsschrift, Heidelberg 2003.
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3. Democratic Constitutionalism

What the constitutional revolution adds to the social evolution of constitutionalism
is more than “illusions of feasibility” and “celebratory explanations” (“Machbar-
keitsillusionen”, “Gesénge und feierliche Erkldrungen”) as Luhmann once put it
ironically.?® From the revolutionary or Rousseauean point of view constitutions are
systems of egalitarian legal norms that enable democratic politics.*' The basic
constitutional question and the very meaning of the modern idea of a constitution is
not — as Hannah Arendt once nicely put it — how state power can be “limited”
through rule of law, but how the power of the people can be “established”.*”

This is the very constitutional question because even the limitation of state po-
wer and other powers like that of private actors (“Drittwirkung” of basic rights) or
that of supranational organisations has to be established by the democratic or
communicative power of the people.® If those who are concerned by legal norms
(quod omnis tangit ..**) cannot understand themselves as their authors, rule of law,
rights, judicial remedies of the famous direct effect of European law would not
constitute well-ordered freedom but well-ordered and convenient slavery, or to
quote Josef Weiler: “But you could create rights and afford judicial remedies to
slaves. The ability to go to court to enjoy a right bestowed on you by the pleasure
of others does not emancipate you, does not make you a citizen. Long before wo-
men and jews were made citizens they enjoyed direct effect”.*

If supranational norms, created by independent supranational bodies bind states
and states citizens, and if these norms impose legal supremacy and direct effect,
then intergovernmental legitimation from the point of view of democracy is no
longer sufficient. If supranational law has two sources of legitimacy, the states and
the citizens then supranational rule of law regimes are sufficiently legitimised only
if they have the public and democratic backing of the citizenship that still has
rights within the particular organisation.
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This eventually is the reason why the EU-Treaties (TEU Art. 6 Para 1,4,; TEC
Art. 19, 22) as well as the UN-Charter (Preamble), and implicitly even the foun-
ding conventions of the WTO (DSU Art. 3 para 2) refer (explicitly: EU, UN or
implicitly: WTO) to peoples and citizens as an indispensable subject of legitima-
tion. This in a lot of cases is lip service but it demonstrates that even on inter- and
supranational levels of constitutionalizing law and politics there exists no other
idea of law that is legitimized than the idea of democratic legitimation.

These references on democracy and popular sovereignty in the legal text books
of supranational organisations are not only words but constitutional legal norms.
Taken seriously, they can “strike back”.*® And there are people, social movements
and non governmental organisations who take them seriously. In particular the
NGO’s have got some important influence during the last years within the global
public, the United Nations and the WTO-regime.”’

Some observers have described the increasingly important role of NGO’s
within the still existing global civil society, together with some impressive new
political phenomena like the EU-system of commitology as “deliberative democ-
racy”.”® To some observers the deliberative democracy of global NGO’s and Euro-
pean commitology now seems to be the realisation of communicative rationality on
earth. But — if one wants to avoid a disaster like the last referenda on the European
constitution — one should be careful, not to identify deliberative public and delibe-
rative administration with democracy too early, because there is no democracy at
all without egalitarian procedures of decision making.” We — or from the top
down perspective of Schroder, Fischer, Girac, Junker, Verheugen and so on — they,
the people (“Die Menschen da drauflen...”) know that. They are not as stupid as
the so called European “political elites” think they are.

Democracy, they know, needs some “guarantee that each member of the society
is only represented once”, and democracy needs some “guarantee that all members
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of the society are actually represented.”*® The referenda in France and Netherlands
have justified the truth of the sentence that inclusive deliberation is a necessary
condition for egalitarian decision-making but never can be a substitute. Without a
real chance of the people to decide about programmatic alternatives in Europe
(and not only sometimes in some countries about the yes and no of the legal voli-
dity of 500 pages) there even will be no inclusive deliberation, and there will be no
serious public discussion with public impact on politics at all. This still is the very
difference between the constitutions of the member states and the European
constitution of the treaties. What the EU-treaties or the EU-Constitution urgently
needs are democratic reforms which make it harder for the politicians in power to
avoid any egalitarian public discussion about European politics, as they have done
in the past so long. Europe needs a strong public and a strong parliament because
the only body of state power that has been constitutionally implemented by the
European treaties are legislative bodies without a government and a burocracy
(executive bodies) and even without a court-system (judicative bodies not only on
the supreme court level)), and there is no democratic legislation without a parlia-
ment (or some real functional equivalent which up to now has not been found) that
allows to pose political alternative (left/right, government/opposition). The rejec-
tion of the Treaty for a Constitution of Europe by the French and Dutch people
who for the first time acted as the anticipatory representative of a single European
people was the last wake up call to take democracy seriously.

3 Krajewski, M., 2001: Democratic Legitimacy and Constitutional Perspectives of WTO

Law. Journal of World Trade 35: 166-186.



“People’s” Position in Regional Integration: an
Alternative to the Theory of Consensus

Guilherme Leite Gongalves

1. Generalization of the inclusion principle in the economic
system and its effect on politics and law

The recent discussion involving the elaboration of a Constitution for Europe is the
result of a lack of linearity in the regional integration process that began with the
Treaty of Paris in 1951. Originally created for essentially economic purposes — to
allocate the losses produced by the Second World War and the funds generated by
the Marshall Plan —, the process has gradually extended into the domains of politics
and law. The accomplishment of objectives set by various supranational
commissions for liberalizing the market produced effects which overcame
economic limits, but were also transformed into operational problems for other
social systems, especially the legal and political systems. The free circulation of
goods and capital, for example, unleashed an unprecedented set of tribulations for
the tax laws and public reserves of the member States. As with all planning
processes, the greatest obstacle for the European Union has been uncertainty about
the future, generating undesired and sometimes harmful results that could not be
foreseen at the time of making the plans. Faced with this reality, what is needed is
a new project able to act in the face of present problems and renew the contingency
of the future. The efforts of the European Convention are moving in this direction:
seeking to correct the legal-democratic deficits produced by the European regional
integration process (ZAGREBELSKY (Org.) 2003).

The advent of regional integration created disturbances and rearrangements in
the relations between politics, law and economics. In modern society, these three
spheres can be defined as differentiated partial subsystems, each exercising a
specific and un-interchangeable function. This presupposition is not compatible
with the totalizing or universal conceptions of pre-modernity, which tended to
concentrate social action and limit differences through a religious or moral identity.
Contemporary high-contingency conditions require less-simplified forms that are
more appropriate to organizing the hypercomplexity of the environment. Modern
social subsystems are endowed with a reproductive recursiveness that allows them
to reach a closure where politics only refers to politics, law only to law and
economics only to economics. This closure emerges from the structures and
operations of the systems: a legal decision can only occur within the legal system.
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Be that as it may, this does not mean that the systems are autistic or closed to each
other. To the contrary, each system can observe its respective environment, be
“irritated” by it and offer contributes to other systems. Paradoxically, the operative
closure of the system is a condition for its cognitive opening. The relations
between the legal, political and economic systems illustrate this definition rather
well: higher taxes, for example, could result in a drop in profits for the economy,
questions of constitutional rights laws and greater income for politics. Each system
is differentiated and each appears to the other as part of its respective environment.
External demands are processed by the system according its internal structures:
there is no determination or causality. Due to environmental inflow, the system
produces irritations — in truth, self-irritations — which are operationalized in a self-
referential fashion. In other words: the systems open to their environment without
losing their identity, or better yet, they maintain their differences.

Due to the preeminence attributed to economic questions, the regional
integration process created requirements, demands and interferences that could
lead to a questioning of the system/environment distinction. Regionalization
signified a generalization of the inclusion principle in the functional ambit of the
economic system. Differently to pre-modernity, when the inclusion/exclusion
distinction was resolved with natural criteria — birth defined who was noble or
plebeian —, modern society is characterized by the inclusion of all individuals in the
social systems.! Exclusion is not the consequence of an external universal
determination anymore, but rather self-referential criteria produced by the social
systems: criteria internal to the educational system, for example, determine a good
or bad student. In economics, this operational change in the inclusion/exclusion
distinction first occurred with the transition from collective feudal property to
private property and its subsequent monetarization. In other words: the acquisition
of a movable or immovable good (inclusion) through the medium of money
necessarily entails the non-ownership (exclusion) of the seller, who, with the
amount obtained, is able to regenerate his purchasing capacity. The
inclusion/exclusion duality constrains the economic system to constant dynamism
and circularity. If, during the pre-monetary phase, the dependence of property on
power limited the inclusion capacity of the economy, this gradually became
reverted: first through the process of monetarization and then from generalized
inclusion via regional economic integration.

Economic regionalization signifies the integration of the entire population into
the functions of the economic system. The same end was attributed by Niklas
Luhmann to the Social Welfare State within the political system (LUHMANN
1997). Based on this strategy, the economic system seeks to eliminate social
marginalization through generalized access to the wealth that is produced. In this
sense, good examples are the social development obtained by peripheral countries
like Portugal, Spain and Greece after entering the European Union, and the growth

For a critical view of this postulate, see NEVES 1992.
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expectations emerging in Eastern European countries that have entered this
institution.

The task of the economy is to manage the problem of scarcity. The availability
of many goods is restricted due to physical limitations. This reinforces the
inclusion/exclusion distinction in the economic system: when one individual
acquires a property, another is excluded from it. This shortage raises a temporary
problem, which is to guard in the present against the possibility of scarcity in the
future. On this is founded the paradox of the economy?: a reduction in scarcity
through acquiring a good necessarily entails an increase in the shortage of what
was not acquired which, however, endowed with money, has the capacity to
eliminate its own scarcity. This is the operational circularity of the economic
system. Regional integration tries to obscure this paradox and interrupt this
circularity. Through attempting the generalized inclusion of all individuals in the
economic functions, regionalism aims to substitute shortage for abundance and,
therefore, interrupt the paradoxical “zero sum” circuit — if A has something, B does
not — in favor of a “positive sum” solution — A has and B as well. It aims to
suppress future scarcity by increasing the amount and circulation of wealth in the
present. It is in this sense that we can consider the European Union the result of a
project, a planning process. We ask, nevertheless: are the structural limits of the
economic system compatible with this goal? Doesn’t the substitution of a shortage
for abundance produce, to the contrary, excessive scarcity or the complete absence
of goods in the future? If everyone is the owner, who sells and who buys? The
economic difficulties currently facing the two principal countries of the European
bloc — Germany and France — clearly illustrate the problems of trying to include a
logic in the operations of a system that has a greater scope than the system itself.

One cannot think of an economy without scarcity, since it is exactly that which
assigns a value to a certain good, thereby continually reproducing the circularity of
the system. A scarce good can be quantified. This permits, on the one hand, the
creation of payment capacity and on the other, payment incapacity. As a result of
this basic alternation, the economy is able to stabilize a forecast for the future —
acquire a good to fulfill a need — but offers no certainty for the future because in
supplying the shortage the scarcity of another good was generated, which in turn
produces an alternation between payment capacity/incapacity. In short, scarcity is a
permanent problem of the economic system. When economic integration seeks to
suppress it, it blocks the passage from one side to the other of the have/have-not
polarity: if everyone has, there is no incentive for production or innovation.
Moreover, the attempts to establish abundance as a rule for economic operations by
eliminating the problem of shortage and fixing an “a posteriori” certainty to trade
relations actually increase the risk of producing an excess of scarcity greater than
the normal levels of the system: when there is a situation of full abundance, there is
no payment, no circulation of money. Evidently, the European economists are
conscientious of the circularity of the scarcity in the economic system.

2 On the task and the paradox of the economic system, sce LUHMANN 1988a;

LUHMANN 1988b: 101-123 and ESPOSITO 1995a: 103-105.
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Nevertheless, in the last years, the neoliberal ideology — which has deeply
influenced the last stages of the European union process — seems to attribute the
solution to the social needs to the market potential. It has therefore introduced a
strong normative component in the distinction between wealth scarcity/abundance.
By ignoring its structural limits, the economic system loses control over its
operations: unexpected consequences emerge from the planning which are outside
its own domain. The economic system begins demanding and pushing towards
other social systems a complexity incapable of being processed by its self-
referentiality. These excessive requirements are especially forced onto politics and
law, which in turn have become the means for accomplishing the regional
economic integration. In other words: since the economy, in imposing the logic of
abundance, burdens its own operations — because its structural limits are unable to
absorb this type of program —, it begins making demands on the political and legal
systems in order to accomplish its ends. As can be observed, supranational
economic decisions provoked a rearrangement of existing legal institutions, which,
based on classic notions of territoriality, population and sovereignty, thwarted
greater trade cooperation among the member States. The imposition by the
European Union of minimum rates of productivity and lower public deficits on the
part of national governments, not to mention its adoption of the principle of the
primoate — the primacy of European legal norms over state law —, can be analyzed
in this context of recomposing state political-legal functions so as to be guided by
economic principles that are defined as indispensable to the unification process.

2. Law and politics as means of regional integration

In the idea of regional integration, the economic system employs political and legal
power to accomplish its aim of widespread inclusion. These are the means by
which the economy exercises its functions and activities. To a certain degree, they
are efficient instruments for materializing the project of economic integration.
Since they operate through rigid structures and institutionalized procedures, the
organizations of the political system — the State — and the legal system — the Courts
— have a high level of authority that facilitates decision-making under extremely
complex conditions. Moreover: these systems are endowed with a series of
mechanisms — legitimate monopoly of force, coerciveness of the law, res judicata —
that can impose these decisions even if their effects are considered undesirable.
The notion of ceding sovereignty behind the process of forming the European
Union and community law, for example, is only possible thanks to political and
legal decisions made on the State level. As affirms Sousa Santos, reforms
implemented by the State beginning in the 1980s have been characterized by a high
degree of transnationality (SANTOS 1997: 3). Only a strong State is capable of
maintaining the financial goals stipulated by the European Central Bank, applying
the principle of the primoat¢ even when the European norm contradicts
constitutional precepts and implements reforms capable of adapting social
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complexities to the new needs of the economy. The presumed theory that economic
globalization presupposes a weakening of the State (BECK 1997: 52-56) is
constantly refuted by the facts: “without a strong State,” argues Campilongo, “the
chances of being inserted into the new economy are minimal” (CAMPILONGO
2000: 120). The paradox of regional integration is that a reduction in the role of the
State depends on its being strengthened. The same idea, obviously, applies to the
Courts.

If it is true that the means — political and legal — are fundamental for
implementing the regional integration plan, it is no less certain that this strategy
has its own limits, negative consequences and disadvantages. The economic ends
stipulated by supranational organs depend on political and legal action, but their
results cannot be controlled by these means. They expose the economy to the errors
and deviations that their decisions necessarily acquire due to contemporary
uncertainty. This forces the economic system to constantly change its strategies for
accomplishing the goal proposed by regional integration — distributing abundance
and eliminating scarcity —, which entails expanding the demands and claims on the
legal and political systems. The new demands increase the exposure to new
mistakes: this circularity destabilizes the regional integration process. On the one
hand, the political and legal systems become overloaded due to the intensification
of the economic demands, and on the other, economic action is limited exactly
because of this overload.

With respect to the political system, this overload presents itself in the form of
excessive dissensus produced by regional integration, since supranational decisions
transcend the representation formulas for interests exercised at the level of national
governments: programs are applied which were not selected by the political
process. On the other hand, the legal overload occurs through the practice of
deconstitutionalization produced by the primoaté principle. This overloading
blocks the functional and operative autonomy of the political and legal systems,
which are determined by the economic interests of regional integration.
Nonetheless, it is interesting to note that the rupture of political and legal unity
creates difficulties and restrictions for the very economic system itself instead of
producing the longing imposed by it. The process of political dissension and
deconstitutionalization amplifies the damages produced by supranational decisions.
It is sufficient to note, for example, the negative impact from implementing the
unified European currency on the public opinion of each member country. In other
words, it creates a legitimacy problem for the supra-state organizations. How can
damages from a European Union decision be accepted if they are not directly in the
interest of a national citizen and disrespect a country’s own Constitution? A
supranational decision of an economic nature is applied through politics and law at
the cost of not observing the democratic process: how to legitimate these decisions
and absorb their consequences?
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3. Crises of legitimacy and attachment to values: the notion of a
“European people” as a solution?

The use of politics and law as means for the economy — in other words, the attempt
to colonize these two systems on the part of the economic system —, results in a
legitimacy problem or, as it is called, a democratic deficit, for the supranational
formal organization. National politics and law are submitted to an external logic
that is arbitrarily imposed on procedures and institutions without considering two
hundred years of democratic achievement. At first, the power of the European
Parliament was increased in an effort to reduce its legitimacy deficit (Article 251
of the European Economic Community Treaty). The formula was simple: if the
supranational organ, which is founded on the principle of universal suffrage,
interferes decisively in the deliberative process, the acceptance of a supra-state
decision would become natural as much on the part of the population as the
national organs, because the community norm would be formed in the same way as
the state norm — that is to say, based on the congruence of interests between the
representative/represented. It was thought that through this disposition the
autonomy of the political system would be restituted. But is democracy resumed to
political representation? To the contrary, democracy is synonymous with the
maintenance of complexity, the reproduction of alternatives. The political system
presupposes a series of procedures, parties, institutions, unions, bureaucracies and
organizations that act in the selection of the policies that will be adopted. These
structures antecede parliamentary choice and in the electoral process are
fundamental in defining who will be the government or the opposition. Which are
the European parties? Who is the government or opposition in the supranational
Parliament? The democratic deficit persists: why should the same decision be valid
for an Italian citizen who chose the conservative right and a German citizen who,
for his part, voted for the progressive left? The Parliament was adopted as an ideal,
a democratic value, but the values are not enough, nor very operative. Procedures
and institutions are needed to ensure the rules of the game and to keep politics, law
and the economy separate from each other as a way of producing legitimacy.

From a legal standpoint, the solution to the democratic deficit decrease was
equally a decision of valorative merit. It was believed that international human
rights treaties ought to be respected in the decisions made by the European
Community Court of Justice (PIOVESAN 2002: 54 and BAZO 2002: 242). This
would allow the affirmation of rights in the ambit of supranational decisions and
also legitimize deconstitutionalization, since the observance of personal dignity
and human values would be present in each norm of community law. But which
rights? What is the dignity of a human person? How can we establish priorities
among human values? The European Community Court of Justice was created to
ensure the adequate functioning of the European Union. A long list of laws without
procedures and institutionalization are diluted in the exercising of this function.

Whenever a complex reality arises that produces descriptive confusion, an
appeal is made to benevolent values, as if all problems could be resolved in this
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way. The current discussion over the European Constitution emerges in this
context. Its elaboration or non-elaboration is connected to the production of a
European identity. The debate is concentrated into two antagonistic positions
(ZAGREBELSKY 2003: V-XIX). On the one side, as proposes Dieter Grimm, it is
understood that the absence of a consolidated European public sphere constitutes
an obstacle to affirming a Constitution. An attempt of this kind would entail an
increase in irresponsible bureaucratic power. Grimm therefore conditions the
political and legal structures on the necessity of a common cultural, linguistic,
historical and economic identity. In other words: a European people is needed to
sustain a European Constitution (GRIMM 2003: 5-21). On the other side,
Habermas, in a famous article Why the Europe needs a Constitution?, understands
the European people not as a pre-political community but the result of an act of
will — that is to say, as the fruit of an artificial decision, a political decision. It is the
choice of those who want to establish a unit motivated by the common good. In
this sense, the “people” would be built through the constitutional process: the
Constitution would motivate the public sphere (HABERMAS 2003: 94-118). Both
postures are based on the concept of a European people, on the idea of identity.
They diverge only insofar as the moment: in the first position, “people” is the
starting point; for the second, it is the arrival point. But what does “people” mean
for the political system? How does society and particularly its partial subsystems
operate with the notion of identity? What is the value of identity?

4. From bi-dimensionality to tri-dimensionality of power:
overcoming the “people” value with the self-referentiality of
the political system

Identity is only one side of difference and is not an absolute value. On the other
side of difference we have difference; in other words, identity appears in modern
society as one side of the identity/difference distinction. This means that one does
not exist without the other, or better said, difference is a condition for the existence
of identity. Fixing an identity depends on the capacity of differentiation acquired
by that which is not part of the identity. It is the fruit of a constant reference to
itself, which is only possible because it is not the other. These identities, however,
are defined negatively (LUHMANN 1990a: 14-30 and ESPOSITO 1995b: 122-
125). In this sense, society is an identity to the extent that it differs from the
environment which surrounds it. Since the identity/difference distinction is not a
static formula but susceptible to alternation, it is perfectly plausible that the
condensation of an identity produces internal differences that can form into other
identities and other differences. This is why subsocial system differentiates from
society. These social subsystems, for their part, constitute an identity while
differing among themselves. As can be observed, identity is neither — as is
currently being discussed with respect to the European Union — a beginning nor an
end in itself, but presupposes and is the product of differences. A European person
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as an identity is a condition for eliminating its differences? What is a people:
identity or difference?

“People,” as Niklas Luhmann said, is a myth created in the 18th Century to
justify political representation and the relations of power that formed at the
inception of modernity (LUHMANN 2002: 333). People were considered the
source, the guarantee of legitimacy and the foundation for the valid manifestation
of political power. The formula was well known: “all power emanates from the
people.” But since it was accepted that the people could not govern themselves, it
became necessary, as Montesquieu said, that the people do everything they were
not able to do through their representatives (MONTESQUIEU 1996: 170). In other
words: the people chose who should govern them. The unity of power obtained in
such a fashion revealed a paradox whereby the people were at the same time
sovereign and subject (LUHMANN 2002: 257). In this way it gave continuity to a
conception of bi-dimensional and hierarchical power that was predominant in the
stratified society at the time, where the social structure was divided into an upper
and lower part. The theory of power in late modernity has repeated and reinforced
this upper/lower differentiation through modern political institutions (LUHMANN
2002: 256). The stratification hierarchy was merely translated in to a hierarchy of
orders in the political organizations: on the one side, representative; on the other
side, represented (LUHMANN 1997: 61).

Bi-dimensional in these terms means the possibility of distributing and
restricting political communication to only two poles — people and representative —,
which are in turn guided according to the principle of hierarchy (LUHMANN
1997: 62). Such a perspective sees politics as something socially diffuse that is
confused with other social spheres and not as an autonomous system of society.
The power is extracted from a source — the people —, which then delegates the
management of its interests to a political representative. The political power does
not originate from politics but rather an external element (the people) which first
acts as the order giver — upper stratum — so as to later obey — lower stratum — the
representative. This hierarchy presupposes the identity, and not difference, between
power and people. Under these conditions the political alternative are few and not
very dynamic, since they are also limited to the upper/lower dichotomy. In other
words, there is no level of complexity compatible with the contemporary structures
of the political system. Identifying people with power is a simplification of the
mechanism of modern power, which reflects political relations that are much closer
to stratification than the modern concept of democracy.

In the political system, the passage from stratified to modern society is reflected
in the substitution of bi-dimensional with tri-dimensional forms for communicating
power (LUHMANN 1997: 61 and LUHMANN 2002: 255-256). Modern political
structures are not reduced to a congruence between command and obedience as in
the domination relation between the upper and lower stratum. They are separated
into a tripartite differentiation between public, political and administrative. In this
way they expand the sources of power and increase the complexity of the political
system, which, guiding in accordance with its own elements, departs from the
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external reference produced by the upper/lower asymmetry and attains autonomy
in relation to external sources of power. More dependence is generated on the part
of internal communication and greater autonomy is created in relation to
environment. Each of the spheres — public, political and administrative — are
internal political communications, differing among themselves but reciprocally
interdependent. In other words: the political system is transformed into an identity
to the extent that it differs from the rest of society and, in referring to it as such, is
reproduced in other differences. This is the manner by which the political system
acquires its self-referentiality in modern society.

Each of the levels of organization in the political system — public, political and
administrative — play a relevant role in guiding the interaction of this system; that
is to say, in forming its identity with respect to the environment. According to
Luhmann, the public is not an organization per se but entails a process demanding
a considerable organizational cost (LUHMANN 2002: 253) As can be observed
during political elections, the public manifests itself as a vote; in other words, as an
organized, reduced, procedural and self-directed complexity. It is not in fact
organization, but it is also not chaos. It is an organized action capable of selecting
the premises for politics, which, as an internal differentiation of the political
system, prepares each decision that binds the collectivity. It characterizes itself as
the political thought behind the decision. This influence in political procedure can
only be exercised through an organization, such as, for example, political parties,
associations and unions. It can also be present in the very administration, which, as
the ultimate differentiated sphere, is the organization par excellence where binding
decisions are made (LUHMANN 2002: 254-255). The great problem with the
conception of power defined at the inception of modernity is that all this
complexity was reduced to the “people” myth: it defined what was administration,
what was political and what was public. There was no organizational separation
among these spheres but an external determination of political power from the
people through the figure of the representative (LUHMANN 2002: 256). Under the
new conditions presented, political representation cannot serve anymore to
legitimize political power through a non-political foundation for validity
(LUHMANN 2002: 333).

Under the aegis of the theory of popular power, even though no organizational
differentiation exists, the public, political and administrative circuit can be seen as
a circular movement that obeys a hierarchical direction: the public, once
synonymous with the people, chooses the politicians — called Parliament —, which,
in turn, produces the laws or means for the administration — or Executive — to make
the decisions that will govern the people (LUHMANN 1997: 64). The perversity of
this hierarchical circularity is that the people as an abstract identity defines the
operations of both the Legislative and the Executive and as such, submits the
decisions to the collectivity. The abstraction of the “people” concept as the source
of power binds the people to the decisions without respecting popular differences
of a cultural, historic, economic etc. nature. In modern power, on the other hand, a
simultaneous countermovement is established to the described circular movement
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(LUHMANN 1997: 64-66 and LUHMANN 2002: 258) the administration
produces proposals for politics that in turn suggests to the public through the
parties who should be elected. The circularity of the dual direction is the result of
separating the spheres within the political system (CAMPILONGO 2002: 90). The
circularity and counter-circularity block the hierarchical order, destroy the
distinction of sovereign and subject and consider the people, in any circumstance,
to be a multiplicity.

5. People as an environment of the political system

To be established as an identity, the political system cannot coexist with the idea of
a people as long as absolute identity or abstract value determines political
relations.” “People” is difference, an excess of possibilities, hypercomplexity.
There is no unity in people, but indetermination. Within “people” are many
different points of view — rich and poor, educated and uneducated, healthy and
sick. “People” is an environment of the political system®: it can irritate, disturb and
influence the system but cannot conceive its internal structures. As we have
already affirmed, popular political sovereignty paradoxically generates the
submission of the people. The tri-dimensionality among public, politics and
administration resolves this paradox because it allows the political system to form
a network that refers only to its own elements and binds together all the
information generated by the system itself. This does not mean that the operative
closure of the political system produces cloistering. The system observes its
environment and detects its demands, but only reacts to them according to its
structures and operations. It is such that “people” should be interpreted:
independently of politics. Only like this can there be no more subjects. If it is true
that this perspective builds autonomous politics, it is also certain that it authorizes
popular emancipation.

The public is the element of the political system most sensitive to the
complexity present in the people. It can detect the individual problems and
expectations that compose what is called the “people.” Through political filters that
select out this diversity, the public chooses popular manifestations in a political
manner and translates them according to the political code. After this selection it
influences policies, which in turn limit the administration. The administrative

This would be a transformation of the ideal normative hetero-observation of the political
system in self-observation of this system; in other words, using political philosophy to
make political decisions. This possibility leads to a blocking of the autonomy of the
political system, which cannot support this type of inversion. With respect to ideal
normative hetero-observation, but in this case specific to the legal system, see NEVES
2004: 2-3.

Luhmann does not assume this posture explicitly, but he admits that through the concept
of “people,” the traditional theory justifies political representation from outside the
political system (LUHMANN 2002: 333).
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decisions then bind the public and produce effects on the people, who react in a
nonpolitical manner. Obviously, the inverse effect or counter-circularity is
produced simultaneously with this process. When the political power acquires
autonomy, it liberates the people from the burden of the hierarchy. It encourages
the recognition of differences and complexity, which are no longer reducible to a
single absolute value. According to Luhmann, if, for traditional power, the
hierarchical order can be expressed by the formula according to which People =
Politics + Public + Administration, the circularity and counter-circularity of
modern power reproduces the People/Politics/Public/Administration scheme
(LUHMANN 2002: 257 -258). Differenthy from Luhmann, who according to this
scheme includes people as another internal sphere of the political sistem, I prefer to
redescribe the formula as follows: People # Politics/Administration/Public. With
this it can be demonstrated that the difference between people and the other
elements is more salient because it (people) does not belong to the political system,
as Luhmann otherwise suggests. This is the only conception of political power
compatible with democracy, because — as affirms De Giorgi — it allows “the
maintenance of a high degree of complexity while continually producing new
decision possibilities” (DE GIORGI 1998: 41).

6. The European Constitution as a reconstruction of legal and
political autonomy in the supranational sphere

Resuming the discussion with respect to the European Constitution, it is possible to
affirm that the problem is less concentrated on the figure of the European people
and more on the construction of procedures and institutions that create autonomy
for the political system at the level of regional integration. The European people
already exist. It is composed of a multiplicity, differences of all types: cultural,
economic, social, linguistic, historical etc. In order to filter this complexity and
stabilize it in the form of political decisions, it is necessary to establish a public,
politics and administration in the supra-regional political system. Appealing to an
identity for the European people as a solution for political problems would
maintain hierarchical operations that are already being unconsciously practiced by
the preeminence of the economy in the European integration process. The
autonomy of political power — and this is also true for law — depends on the
formation of an organization capable of processing political communication; in
other words, always connecting internal and external references through internal
operations. Only a political system with tri-dimensional differentiation among
public, politics and administration can fulfill this function.

The creation of a European Constitution is fundamental for attaining political
and legal autonomy in the face of the de-differentiation produced by the primacy of
the economy in the supranational blocs. The Constitution is the form through
which the political system reacts to its own autonomy: it requires a decision-
making forum for each element of the tri-dimensionality. In this way it immunizes
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itself from the power of external interventions like the economy, for example. The
Constitution should be seen as an act that produces institutions and procedures
which reinforce the circularity — and counter-circularity — of political power, and
not as an appeal to the construction of an identity or European people. Viewed as a
mechanism for creating institutions and procedures, the Constitution is also
fundamental for the legal system because it introduces internal rules not just for
applying the individual norms of law but also to produce the general and abstract
norms of law.” In this way the legal system creates forms for controlling the
intervention of money in its code and blocks the possibility of non-differentiation
with its environment. In producing autonomy, the Constitution creates relations
among these social systems. As separate units, politics, law and the economy can
be linked without any pretension of colonization on the part of any of these
systems. This is the function of the Constitution as a structural coupling: it
connects the systems because it separates them. This is the form through which
political and legal mechanisms could block economic interventions into the
political and legal systems. In other words: it maintains the functional
differentiation between law, politics and the economy in the regional integration
process.

The Constitution is indeed important, but its relevance is not focused on
constructing an identity or a “European people.” As has been said, the people
already exist. The Constitution is a fundamental instrument for creating a circuit of
law and power at the level of regional integration, guaranteeing the legal and
political interests of popular diversity: it blocks the imperialistic pretensions of the
economic system As one can notice, the idea of structural coupling, inherent to the
concept of a Constitution, is more important. Structural coupling are evolutional
acquisition, are decisions product. Decisions are choices between alternatives. In
the decision process, possibilities are rejected. For this reason, legitimating
institutions and procedures are necessary. It is, from this perspective, that one can
sustain the choice of a structural coupling formation instead of a frustrating search
for identity or consensus. It seems that the current discussion about the European
Constitution does not walk the path here defended. That is what shows in the
disillusions of the French and Dutch “no”s and the consensus reconstruction
policies used afterwards.

Regional integration involves generalizing the principle of inclusion in the
economic system. This is a big evolutionary achievement for modern society. But
since the economic system is incapable of executing a task of this size on its own,
it resorts to the political and legal systems to further its pretensions. The major
problem here is that this resource departs from the functional autonomy of each of
these social systems. In essence, this is the current legitimacy crisis of the
European Union, its democratic deficit. Contemporary political, legal and
sociological theories attribute the reconstruction of the identities of law and politics

5 With respect to the Constitution as an element that paradoxically produces cognitive

opening and operative closure for the political and legal systems, see LUHMANN
1990b: 176-220; NEVES 1994: 61-75 and CORSI 2001: 253-266.
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to the value “people.” Such an abstraction, however, says little about procedures
and institutions capable of setting limits for economic excess. The European
Constitution should be immersed in these concerns: creating legal and political
power mechanisms that can oppose the hegemonic pretension of the economy at
the level of regional integration.
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Civil Society Participation in Mercosur: Some
Critical Points

Michelle Ratton Sanchez

Abstract

The Mercosur Council Working Program 2004-2006 (MERCOSUR/CMC/DEC n°
26/03) employs the term “civil society” with the purpose of increasing its
participation in the institutional structure of Mercosur. As such an expression has
never been applied in any formal document of that regional integration process, in
this article firstly I intend to investigate the concepts related to "civil society” in
Mercosur, identifying the groups of actors that have participated during recent
years. The analysis also comprehends an evaluation of the Mercosur institutional
channels for "civil society" participation, which might be revised according to
Ouro Preto 2™ Round Decisions.

1. Introduction

Due to the increasing complexity of economic relations in regional integration
processes, with more interaction between the productive chains and a greater scope
and technicality in the regulation of social and economic life, new forms of
representation and participation are required on the different levels of political
decision.

Currently Mercosur is undergoing a process of questioning its economic and
political viability. Among the factors that have been identified are its weak
institutionalization and the poor social cohesion of the bloc. In this article I intend
to analyze the relation between these two factors.

Decision No. 09/95 of the Common Market Council (CMC) — the Mercosur
1995-2000 Action Program —foresaw in paragraph 3.2 that: The strengthening of
the integration process requires a more intensive participation on the part of
society. To this end, the Joint Parliamentary Commission (JPC) and the Economic
and Social Advisory Forum (ESAF) shall ensure the due participation of the
sectors involved. After the Mercosur Relaunching Project in 2000 and its
Institutional Strengthening Project in 2001, the 2004-2006 Mercosur Work

Program was finally launched in 2003.” This work program defines lines of action

' For access to the official documents, see CMC Decisions: CMC/DEC/22/2000,
CMC/DEC/23/2000, CMC/DEC/24/2000, CMC/DEC/25/2000, CMC/DEC/26/2000,
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for affirming and expanding the integration project, articulating for the first time
the idea of participation on the part of "civil society" (paragraph 2.1 of the 2004-
2006 Mercosur Work Program).

Two points are worth noting in the mentioned documents: one is the fact that in
the 1995-2000 Action Program reference is made to mechanisms for both
representation (JPC) and direct participation (ESAF); the other point is the
employment, beginning with the 2004-2006 Mercosur Work Program, of the term
“civil society.”

Attention is called to the use of the expression “civil society” in an official
Mercosur document considering that a detailed search for its content: (i) defines
the group of interests involved (and represented); and (ii) establishes lines to
identify its interlocutors.” I understand that this exercise is essential when applying
the concept of “civil society” in international or regional fora. In spite of there
being a terminological coincidence with respect to the theory of the modern State,
the political structure on which the new usage is based is distinct. Moreover, the
term has been applied with specific content in each international forum.

Considering the proposal for revising the institutional structure of Mercosur —
known as “Ouro Preto II”” and which defines the participation of “civil society” as
one of its central elements —, it has yet to be confirmed if the institutional reform
indeed favors the participation of “civil society.”

Though I recognize that the existence of a participatory culture is essential, it is
also true that the creation of institutions encourages and ensures "civil society"

participation.3 In order to confirm this last hypothesis, in this article I intend to
explore how mechanisms were created for the participation of actors other than
representatives of the bureaucratic body of Mercosur member-States, and how such
mechanisms have worked during last years. The purpose is to ally the identification
of potential actors embraced by the concept of “civil society” with the existing
mechanisms, as well as to demonstrate some critical points of that relation in
Mercosur.

To this end, besides this brief introduction and the final notes, this article is
organized around three other topics that seek to identify in Mercosur: (i) its
institutional structure and the provisions for representation and participation
mechanisms; (ii) some concepts related to the idea of “civil society” employed in
the integration process documents and the concerned interests; and (iii) all forms of
participation that have been admitted until today. In each of the following items,
not only will the legal provision be analyzed but also the evolution of the tense

CMC/DEC/27/2000, CMC/DEC/28/2000, CMC/DEC/30/2000, CMC/DEC/31/2000 and
CMC/DEC/32/2000 (Mercosur Relaunching Project); CMC/DEC/01/2002 and
CMC/DEC/16/2002 (Institutional Strengthening Project); and CMC/DEC/26/2003
(2004-2006 Mercosur Work Program). All available at <http://www.mercosur.org.uy>.
For example, a similar exercise was developed in SANCHEZ (2003) with respect to the
use of the expression “civil society” in the negotiations process for the FTAA.

3 ALVIM (2000:59) and FESUR (2004:6 ff.) are works that defend a strong relation

between civil society participation and institutional culture in Mercosur.
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relation between “civil society” (in other words, different actors of a non-state
nature) and the Mercosur institutions.

2. Participation and representation mechanisms in Mercosur

The processes of economic, political and/or social integration within a legal
framework of a regional character — as per integration or community laws operate
today — are relatively recent. In general, the historical process of the European
Community and the creation of its institutes have been taken as a reference to
analyze and justify similar phenomena. In spite of the particularities of each
integration process, a common aspect among them is the fact of not replicating the
constitution of the Nation-State, thus establishing new political institutes and

responsive organizations.4 This is the first assumption I take for the analysis in this
article.

Besides that, current examples evidence that regional integration processes are
not exclusively restricted to an interstate logic anymore (as with other
intergovernmental fora). Therefore, the second assumption is that classic
international law postulates might not provide the most adequate categories to
explain those new institutes

Both premises illustrate the difficulty in currently dealing with the question of
the representativeness and participation of “civil society” in the international
system — in this specific case, Mercosur. In Mercosur member-States,
representativeness in intergovernmental fora has been based on the electoral
system and the delegation of power in conducting the foreign policy negotiation
and implementation.6 On the other hand, the idea of participation comprehends the
direct presence of actors other than those represented by the traditional politics of

state bureaucracy.7 Thus, as employed in this article, participation is not an

In this respect, ALVIM (2000:44) emphasizes a difference between functional authority
(for the regional integration process) and regional authority (for the State).

I use here the concept of classic international law founded on the Westphalian model,
with an identification of international relations restricted to the interstate system; in
other words, to actors endowed with sovereignty and, consequently, the acceptation of
the State as the only actor for which international law grants personality. In this respect,
QUOC DINH (1999:83 ff.)

For a direct relation between the Westphalian interstate system and the idea of
representation in international relations, see BATORA (2003).

With respect to this counterpoint, SHELL (1995:915) elucidates the relation between
representation and participation in another intergovernmental forum — the World Trade
Organization — when referring to the theories that such mechanisms are based on: “The
WTO brings out the same tensions discussed in the civic republicanism literature
between the traditional ‘representative’ model of governance, which in the WTO context
relies on states to represent collective interests of their citizens, and the civic republican
‘participatory’ model, which seeks to expand deliberative processes to a broad array of
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alternative to representation, but rather a complementary constituent for the
incorporation of specific interests of the society.

In this respect, one particular characteristic of the direct participation in a
regional integration process is the fact that, being based on the specific concerns of
the actors involved, it acknowledges the presence of local groups, national
leaderships and regional alliances on the regional mechanisms.® This means that
different spatial dimensions and perceptions of the world may be recognized and
considered legitimate by the forum.

The structure of Mercosur today organized around two hundred and fifty
bodies, some of a permanent character and others ad hoc.” The basic and most
important bodies to be analyzed in this article are listed in the organizational chart
below, with an indication of whether their functions are primarily political,
executive or technical:

[ I ]

Political Consultation Common Market Council Ministerial Meetings Political
and Conciliation Forum
t
[ 1
Joint Parliamentary Commission ‘ I Common Market Group I
Economic and Social | | | Mercosur Secretariat
Advisory Forum Executive
Working Subgroups || | Trade Commission | | Specialized Meetings

Ad hoc Groups

Technical Committees Technical

Source: Elaborated by the author, based on the Ouro Preto Protocol (1994) and the organiza-
tional chart available at < http://www.mercosur.org.uy > in September 2004.

parties and interest groups so that ‘all interests potentially affected by [an action will
have] meaningful opportunities to engage in discussion about the action.” I explored the
question of participation and representation in the WTO and the negotiations process for
the FTAA in SANCHEZ (2004:98 ff; 2003:213 ff.).

Such dimensions are here also brought to the State perspective, as municipal authorities
in the integration process. In this respect, see the collection VIGEVANI et al (2004).
These municipal authorities, thus, will not be included in the non-state actors group for
the purpose of this article.

For access to the complete list of bodies existing up to 2003, see VENTURA (2003:678
ff.), Annex 3, Table 7. Updated information can also be obtained from the official
Mercosur website (<http://www.mercosur.org.uy>) and the COMISEC - Comision
Sectorial para el Mercosur website (<http://www.mercosur-comisec.gub.uy>).
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The structure of Mercosur was essentially defined in 1994 by the Additional
Protocol to the Treaty of Asuncion on the Institutional Structure of Mercosur,
otherwise known as the Ouro Preto Protocol (OPP)." In such structure
representativeness prevails, especially with respect to the bodies having a
deliberative power'' (the Common Market Council, the Common Market Group
and the Mercosur Trade Commission).

The Common Market Council (CMC), responsible for the political guidance of
Mercosur, is composed of authorities at the Ministerial level. The Common Market
Group (CMG), Mercosur’s executive body, integrates four representatives from
each member-State, among whom one is from the Ministry of Foreign Relations,
one from the Finance Ministry and one from the Central Bank. Finally, the
Mercosur Trade Commission (MTC), responsible for providing the CMG with
technical subsidies; is composed of four representatives from each member-State
and coordinated by the Foreign Relations Ministries together.

Note, therefore, that the deliberative axis of Mercosur is basically composed of
representatives of the state bureaucracy who not directly elected by the citizens of
the member-States. The only exception to this rule is the guaranteed participation
of the Presidents of Mercosur member-States in the CMC meetings each six
months (article 6 of the OPP).

The presence of directly-elected representatives also appears in the Joint Parlia-
mentary Commission (JPC). However, as stipulated in the OPP (article 22 and
followings), the JPC represents the Legislatures of the member-States and not their
citizens. According to articles 25 and 26 of the OPP, the JPC is responsible for: (i)
accompanying the integration of Mercosur’s rules into the domestic legal systems
and (ii) making recommendations to the CMC, through the CMG. Therefore, in the
institutional structure of Mercosur, the JPC assumes a mere advisory role.'”

A consulting role is also ascribed to the Economic and Social Advisory Forum
(ESAF). This forum represents the “economic and social sectors” of each of the

Additional Protocol to the Treaty of Asuncion on the Institutional Structure of Mercosur
(Ouro Preto Protocol), signed on December 17, 1994. The structure of Mercosur is
defined in the first article of the OPP. The basic organization has been complemented
with working and ad hoc groups over the past ten years, as admitted by the protocol
itself. The Mercosur Secretariat was also modified from an Administrative Secretariat to
a Technical one according to CMC Decision CMC/DEC/30/2002 dated December 6,
2002.

The concept of deliberation applied here has a specific meaning restricted to the right to
vote in the adoption of binding rules. The concept will be developed in more detail in
item 4 of this article. To identify the binding rules for Mercosur, see article 41 of the
OPP.

In the 2004-2006 Mercosur Work Program, paragraph 3.1, reference is made to the
intent of creating a Mercosur Parliament. However, even if a regional Parliament
integrates the structure of Mercosur, for the concepts expounded in this article this
would not be considered as a direct participation mechanism. Therefore, it will also not
be the object of analysis in this article. As a counterpoint on the theme of Parliament as
participation, see FESUR (2004:19 ff.) and PENA (2003a).
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member-States (article 28 of the OPP), with the right to make recommendations to
the CMG. According to the OPP, the ESAF is the only mechanism for the
exclusive direct and participation of non-state actors. Participation in the ESAF is,
however, limited to thirty-six representatives, with nine seats reserved for each
Member state (it is not compulsory to appoint entities for all nine seats).

There are other possibilities of direct participation in Mercosur bodies not
exclusive of non-state actors. Among them are the preparatory meetings for the
Work Subgroups (WSGs) and respective Commissions linked to the CMG."
Currently there are fourteen WSGs distributed according to specific issues, and
forty-five Commissions."® Participation in these bodies is limited to three
representatives of the “private sector” per meeting. A similar provision is stipulated
for the Technical Committees, which can request at any time advice from experts
and consult representatives from the “private sector.”"”

Besides the provisions appointed above, empirical data shows that there are
also bodies in Mercosur which admit informal and ad hoc input. Clear examples
are the cases of the Specialized Meetings and the Ad Hoc Groups'®. In considering
that the provisions for the WSGs, the Specialized Meetings and the Ad Hoc Groups
are all stipulated in Chapter VI, an extensive interpretation of the CMG Working
Procedures allows the understanding that the provisions of Chapter VII with
respect to the participation of the private sector are valid for all these bodies of the
bloc (and not only to the WSGs explicitly referred). However, such an
interpretation should also consider the participation in the Specialized Meetings
and Ad Hoc Groups restricted to a preparatory phase for these encounters, with the
limitation of three representatives per meeting.

Under the terms of the Working Procedures of the CMG, approved by a CMC Decision
in 1991 (MERCOSUR/CMC/DEC04/91), chapter VII (articles 26 to 31), the WSGs and
the Commissions organize their activities in: a preparatory stage and a decisional one.
The provision for establishing WSGs is in article 13 of the Treaty of Asuncion. The
WSGs in the current structure of Mercosur are organized under the issues:
Communications (WSG1); Institutional Aspects (WSG2); Technical Regulations
(WSG?3); Financial Aspects (WSG4); Transportation (WSGS5); Environment (WSGO6);
Industry (WSG7); Agriculture (WSG8); Energy and Mining (WSGY); Labor,
Employment and Social Security Questions (WSG10); Health (WSG11); Investments
(WSG12); Electronic Commerce (WSG13); and Economic Monitoring (WSG14). For
more information on the WSGs and their respective Commissions, see the Mercosur
website and VENTURA (2003:681 ft.).

> Cf. MTC Working Procedures (CCM/DIR/05/1996, article 18). The Technical
Committees in the current structure of Mercosur are: Tariffs, Nomenclature and
Classification of Merchandise (CT-1); Customs Issues (CT-2); Trade Norms and
Regulations (CT-3); Public Policies Distorting Competitiveness (CT-4); Competition
(CT-5); and Consumer Rights (CT-7). In this respect, see VENTURA (2003:687 ff.).
The minutes of meetings of such bodies records the participation of non-state actors,
what is not explicitly established by Mercosur set of regulation. For access to these
documents it is necessary to consult the files of the Mercosur Secretariat in loco.
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As per the description above, it is worth noting that in the composition of all
Mercosur bodies there is always a concern for maintaining parity among the
number of participants from each of the member-States. Such a criterion is applied
to the formal mechanisms of both representation and participation. Up to now,
there is no institute in the bloc that assumes or recognizes a regional logic in the
decision-making process.'’

In a few words, it is possible to note that the structure of Mercosur favors
indirect participation with traditional representation from non-elected state
bureaucracies. Mechanisms for direct participation are in a small number, being
concentrated at the executive level and few at the technical level. Moreover, when
it does occur, it has a restricted (limited number of participants) and, sometimes,
informal character and often with neither transparent criteria nor clear procedures.

3. The concept of “civil society” in Mercosur and concerned
interests

3.1  Terms related to “civil society” and usage in official documents

In order to analyze the operation of the participation mechanisms, it is important to
first consider which non-state actors are recognized in the Mercosur decision-
making process.

As already mentioned, the term “civil society” is not applied in the agreements,
protocols and rulings of Mercosur.'® A plurality of other expressions has been used
since Mercosur constitution by the Treaty of Asuncion (TA), in 1991. Even though
it is worth questioning whether the application of the concepts has adhered to a
terminological rigor and an evaluation of the resulting practice in the bloc daily
activities, it is important to develop this exercise. The objective is to co-relate the
content of the expressions applied on the Mercosur regulation with the practice of

17 A regional logic could be identified either (i) in the case of representative(s) named on

behalf of the entire bloc to exercise a regional function or (ii) in the case of proportional
representation for each member-State in order to attend to their economic/ social
differences and particularities. Only in October 2003, it was established the Commission
of Permanent Mercosur Representatives (CPMR) (as per Decision
MERCOSUL/IVCMCEXT/DEC11/03). The CPMR is a Mercosur body that includes
representatives from each of the member-States and a President. The position of
President, currently occupied by Eduardo Duhalde (Decision
MERCOSUL/IVCMCEXT/DEC14/03), is somehow related to the regional logic (i) ap-
pointed above. However, in spite of representing the unity of the bloc, the CPMR
President has an eminently political function without any deliberative power or even the
competence to participate in the decision-making process.

Beginning in 1997, in some ESAF Recommendations the nomenclature “civil society”
does appear. Even though the CMG shall recognize such Recommendations, the term
starts to be used by the deliberative axis just after the 2004-2006 Work Plan.
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its bodies, as well as identify still-pending demands for participation that can
corroborate a definition of “civil society” in the bloc.

One of the most frequent expressions applied by official Mercosur documents
is “private sector”. This expression is found in the TA (article 14) and in some
working procedures of Mercosur bodies, such as those of the CMG (article 26 ff.),
the MTC (article 18) and the ESAF (article 3). The CMG Working Procedure is the
only document that describes the meaning of the term: that which has a direct
interest in any of the stages of the production, distribution and consumption
processes (article 29).

Such a description is enough ambiguous to allow different interpretations. A re-
strictive meaning may consider as “private sector” groups directly related to the
economic chain — that is, “production” for industry, “distribution” for retail and
“consumption” for consumers. And, a broader interpretation may consider a broad
array of any and all interest related to the production, distribution and consumption
processes and it opens the possibility of including all and any group or individual
in a capitalist society."

The application of the term "private sector" in 1991 was more coherent with the
objectives of Mercosur at the time, which was to first create a customs union. The
TA had provisions for an integration restricted to the economic affairs in the
region. Moreover, until 1994, a regional institutional structure did not even exist.

Nevertheless, in 1994, when the organizational structure of the bloc and the
steps toward forming a common market were defined, the term “private sector”
was still used. Its application has been reiterated in regulations passed by the CMG
(1991), the MTC (1996) and the ESAF (1996). The application of the term “private
sector” in these documents seems not to have been thought about or to have been a
merely repetition of an expression already employed in earlier integration
documents.

The application of the term “private sector” in 1994 contrasts with the new
expression “economic and social sectors” introduced into the bloc regulation at that
stage, as per article 28 of the OPP and article 1 ff. of the ESAF Working
Procedure.”’ The ESAF working procedure illustrates the content of this
expression: entrepreneurs, workers and other economic and social sectors (article
12.2). In principle, this new conception allows the recognition of a wider range of
interests related to the integration process than the restricted interpretation of the
“private sector.”

Another term present in formal Mercosur documents that can refer to the
concept of “civil society” is “private party”: persons and/or companies with an
interest in defending themselves under the Mercosur dispute settlement system
(article 25 of the Brasilia Protocol and article 40 of the Olivos Protocol). The use
of the term "private party" also does not reveal much in the way of terminological

19 Aggregated to this broad interpretation, and not coincidentally, is the understanding that

the term “private sector” is composed of everything that does not have a state
component.
2 Cf. CMG Resolution approved on June 20, 1996, MERCOSUR/GMC/RES68/96.
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precision, since requesting a consultation can involve a person and/or company,
either individually or collectively. However, I will examine this mechanism here as
the participation of "private party" occurs before the National Section of the CMG
and the presentation of the demand is made on behalf of the State, what is not part
of the nucleus axis of concern in this article.”’

3.2  Empirical application of the terms: limits and critical points

A complementary exercise is the analysis of how the Mercosur bodies have applied
those legal definitions during last years. That is, to identify (i) which actors
effectively participate in such mechanisms and (ii) which other actors do not
currently participate due to current institutional limitations (pending demands).

The ESAF started its activities in 1996, with in a first moment predominantly
representatives of the “economic and social sectors” in the meetings:
representatives of national business associations (industrial and agricultural) and
labor unions.*

Upon the development of the ESAF activities and new negotiations in the bloc,
other non-state actors started having an interest in participating. This demand thus
provided consistency to guaranteeing the right of participation from “other
economic and social sectors,” as foreseen in the ESAF Working Procedures (article
12.2).

An important point in the composition of the ESAF is that the National Section
of each member-State must select according to its internal particularities, the
economic and social sectors that will comprise it (as per article 3of the ESAF
Working Procedures). The only common rules to all National Sections are the
following: (i) the actors enrolled must be the most representative of the sector at
the domestic level, (ii) parity in designating representatives for labor and business
organizations and (iii) the limited number of delegates (nine) for each Section
(articles 3.1 and 6.2 of the ESAF Working Procedures).

Discretionarily, each National Section defines its own working procedures,
including form of organization and composition. Their articles of incorporation and
the working procedures shall be registered with the ESAF, in order to make them

2l This exclusion is justified in order to concentrate on analyzing the decision-making

process. The participation of civil society in the Mercosur dispute settlement system
might be analyzed in a separate study. Though such mechanism has a traditional inter-
State character, it does not prevent the participation from “civil society” in it. An
example of this is the practice of amicus curiae in other intergovernmental fora dispute
settlement system, as is the case of the WTO. In this respect, see DUNOFF (1998),
SHELL (1995) and SANCHEZ (2004).

For a list of non-state actors that participated in the first ESAF meeting in May 1996, see
Appendix (Table 1). More details on this meeting can be found in SEIXAS et al
(2000:21 ff.).

22
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available to all Mercosur members.”> However, in their rulings, the National
Sections have neither defined uniform criteria for selecting the national actors nor
indicated similar procedures for their decision-making process.**

Such incoherence among the National Section regulations suggests potential
dissonance in the overall participation in the ESAF. Of which an initial possible
difficulty is that in selecting the representatives: the profiles of the actors enrolled
might be different, above all with respect to their areas of activity (especially when
selecting the undefined “other economic and social sectors”).

The few uniform criteria among the National Sections are also problematic in
themselves, be it due to their precariousness in dealing with a complex
organization of the society in the Mercosur region. The criterion of national
representation limits the participation of actors with a relevant influence at the
local level or those derived from regional alliances (on the Mercosur region).
Moreover, in the Mercosur member-States, national representativeness is a very
sensitive concept since all four members have their population concentrated in a
few urban centers.”

B Cf. article 25 of the ESAF Working Procedures. The National Section for Argentina was

created in December 1995, Brazil’s and Paraguay’s at the beginning of 1996, and the
Section for Uruguay in November 1995. The Regulations for each of the National
Sections have undergone changes in recent years. For more information on the creation
of the National Sections and the difficulties in their establishment and organization, see
PADRON (n/r); for access to the Working Procedures of each Section, it is necessary to
consult the files of the Mercosur Secretariat in loco.

The institutional structure of the National Section for Argentina in the ESAF is
composed of a Plenary Session, Coordinating Bench and Advisory Bodies (article 5 of
its Working Procedures); Brazil’s Section has a Plenary Session, International
Representation Committee, Coordinating Bench and Advisory Bodies (article 4 of its
Working Procedures); Paraguay’s Section is composed of a Plenary Session and
Coordinating Bench (article 12 of its Working Procedures); while Uruguay has a
Plenary Session, Executive Council, Deliberative Board and Advisory and
Administrative Support Bodies (article 5 of its Working Procedures). In principle, the
structure does not seem to cause problems. The dilemma is the composition of each of
the National Sections’ bodies and their procedures for deliberation, which, among other
consequences, affect the representativeness of the different sectors in each Section’s
decision-making process. Other details on the ESAF National Sections are listed in the
Appendix (Table 2).

In the case of Argentina, 7.6% of its population lives in Buenos Aires; in Brazil, of the
169,799,170 citizens, 24,333,465 (14.3%) are concentrated in two metropolitan areas
(Séo Paulo and Rio de Janeiro), both located in the Southeast region of the country; in
Paraguay, 9.8% of the population lives in Asuncion; and in Uruguay, 42.5% of its
population resides in Montevideo. All these data are available at the websites of the
official statistical agencies: INDEC (Argentina), IBGE (Brazil), DGEEC (Paraguay) and
INE (Uruguay). Those regions and cities become the main economic centre(s) of each
Mercosur member-State. As a result many of the entities representing the “economic and
social sectors” are located in specific areas. Thus, it is possible to question how much
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The criterion of national representativeness defined by each National Section
can also favor elitist representation, and it might not be sufficiently flexible to
allow the recognition of new actors interested in participating in the regional
decision-making process.”® Greater flexibility could favor an expansion of the
number of eligible actors, thereby increasing the diversity of points-of-views in
Mercosur institutional bodies.

The second criterion of uniformity (parity) has nevertheless not been respected
by most National Sections (Uruguay is the exception). This is reflected in the
working procedures of the Sections and the ESAF’s minutes. It should be
emphasized that the Working Procedures of the four National Sections make
reference to the parity criterion. However, such criterion was not foreseen in the
composition of the founding-institutions board of the Brazilian, Paraguayan and
Uruguayan National Sections, having their Working Procedures registered a
disproportion favorable to entities representing entrepreneurs in relation to those of
workers.”” Besides this, it remains the problem of no-minimum quota for the
representation of the "other economic and social sectors", in each of the National
Sections.”®

The quantitative restriction for each National Section also raises the criticism
that the mechanism does represent the bloc or even the diversities existing among
each of the member-States (domestic and foreign differences in relation to each
other), especially with respect to economic and social participation in the
composition of the bloc. There are examples of other intergovernmental fora that
establish criteria for meeting such diversity, as is the case of the European
Economic and Social Council, which establishes a formula based on the population
of each State in composition with a single coefficient,”” or the example of agencies

such entities might represent the complexity, as well as the diversity and extension of a
broad array of structures that may exist in those States (beyond those centers).

The National Sections made that criteria event more restrictive, when appointed in their
Working Procedures some permanent representatives before the ESAF. In order to
substitute any of these entities, their regulations have to be amended. Cf. Appendix
(Table 2).

In the case of the Argentinean National Section, for example, the founding entities
include three business entities, one for workers and one for consumers; in the case of the
Brazilian one, four are entrepreneurial, three are for workers and one is for consumers;
and for the Paraguayan, five entities are for entrepreneurs, three for workers and one for
cooperatives. The only National Section that has been more coherent is that of Uruguay,
which establishes in article 14.1 of its Working Procedures four seats for institutions
representing entrepreneurs, four for institutions representing workers and two for other
sectors. More details in the Appendix (Tables 1 and 2).

As there is no criterion to "other economic and social sectors”, the National Sections
have admitted the participation of other business entities (such as associations for
insurance companies, cooperatives and the agricultural sector) under this category. This
data accentuate the disproportion on the representativeness of the different sectors
mentioned above, again favoring entrepreneurs.

For more information, see CESE (2003) and additional data at <http://www.esc.eu.int>.
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like the United Nations Conference on Trade and Development (UNCTAD), which
seeks to promote regional balance (geographical diversity) in participation.™

In addition, other non-state actors than those active at ESAF also participate in
other intergovernmental fora related to the theme of economic cooperation, such as
the ministerial conferences and meetings of the World Trade Organization (WTO),
UNCTAD, and the negotiations for the Free Trade Area of the Americas (FTAA).
In these cases, there are not so strict pre-established criteria for the selection of the
non-state actors, as for a national section or the requirement of representativeness
with a national scope or the obligation of a minimum delegation for each State.
Participation in these other fora results from specific interests on the issues under
negotiation and/or the co-relation between the activities of the entities and those of
the intergovernmental forum.

A surprising observation is that the participation in these other fora — in
comparison to the ESAF — largely involves entities that are distinct from (or
beyond) those in the Mercosur forum.>’ There are many reasons for participating in
other international fora and not in Mercosur; one of them might be the formal
limitation on participation in the ESAF.

Although there are problems on the starting points of the National Sections,
since the launch of their activities in 1996, their composition and representation in
the ESAF has changed.*® Currently the profile of entities comprising the National
Sections is quite similar, consisting basically of: industrial and agricultural
confederations (as representatives of business), labor unions (workers’
representatives) and as representatives of other sectors, cooperative and consumer
associations, with occasional exceptions.*

Based on an analysis of data on the ESAF mechanism, we can note, however,
that some actors which were not on the initial list for the National Sections later
demanded the right to participate, among them entities representing cooperatives,

% Cf. ICTSD  (1999:9). Additional information at UNCTAD  website:
<http://www.unctad.org/>.

The lists of non-state actors from the Mercosur region that attended the ministerial
meetings and conferences for the aforementioned fora are available at FTAA, WTO and
UNCTAD XI websites: <http://www.ftaa-alca.org/spcomm/commcs_e.asp>,
<http://www.wto.org/english/forums_e/ngo_e/ngo_e.htm>,
<http://www.unctadxi.org/sections/ul 1/docs/105_CsosAccredited en.pdf>. Data on the
number of actors in these fora and the proportion in relation to the total population of
each member-State are highlighted in the Appendix (Table 3).

A list of the founding entities for each National Section is in the Appendix (Tables 1 and
2).

This observation reduces criticism of potential incoherence in the ESAF, but nonetheless
corroborates complaints relative to an elitist tendency on the part of the National
Sections. For a list of entities that currently comprise the ESAF, see the Appendix
(Table 1).
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insurance companies and insurance brokers, and some universities.** For the latter,
it is possible that specific interests with respect to negotiation themes and/or
research projects encouraged the demands. In the case of the cooperative
associations, the interest demonstrated does not seem to be related to a specific
theme but rather insufficient representativeness on the part of previously-registered
producers’ associations.”” There are also pending demands such as from
stakeholders for environmental and gender issues.*®

The interests that fuel demands for participation can be diverse; what is
important is to note that in many cases participation in ESAF meetings has been
sporadic. Such distancing from the ESAF’s activities by some actors allows the
formulation of certain hypotheses: (i) focused interest in a specific negotiation; (ii)
lack of human or financial resources to attend the ESAF meetings; (iii) satisfaction
with other forms of participation or even representation in the bloc’s decision-
making process. These hypotheses do not invalidate one another. A combination of
these and other factors might have contributed to the decision not to participate and
should be taken into consideration when revising the participation mechanisms for
“civil society” in Mercosur.

Notwithstanding the organizational fragilities of the National Sections, their
formalization has been a great advance in foreign policy procedures of the
Mercosur member-States. The formalization evidence the elitism usually present in
the formulation of foreign policy and it able anyone to identify the actors, who,
lacking formal mechanisms, would normally operate through the lobbies and
personal acquaintances.’’

3 For more details, including the identification of other demands, see the Appendix (Table

1). VIGEVANI (1998:332) pointed out the risk of questioning this limitation for
participation mechanisms in the institutional structure of Mercosur.

Such a case reinforces the previously-demonstrated hypothesis on the ESAF’s operation
and its composition: the insufficient or restricted procedures for the selection of entities
qualified to participate by the National Sections.

% With respect to the pending demands, see ABONG, ALOP, MLAL (1998:32) and
MELLO (2001). According to Fatima Mello, an international relations advisor for FASE
and a member of REBRIP — a Brazilian movement with growing interest and
participation in international negotiations —, the initiatives presented so far by these
movements is still at a very initial stage. At the time this author expect that in the near
future some Brazilian NGOs shall obtain approval for a seat on the ESAF. Cf. MELLO
(2001:11).

Working the idea of direct participation in an intergovernmental forum require also an
analysis of the traditional lobbies, as a form of influence for the elite in the foreign
policy of each State. It is important to note that, as for participation and representation,
participation and lobbying are not exclusive mechanisms. In this respect, REALE
(2003:13/14) distinguishes the particularities of each mechanism: “In the attempt to
qualify the model implemented at the European level of participation of social partners,
several authors have not hesitated to qualify it as openly ‘corporatist’ or
‘protocorporatist’. The pragmatic acceptance of functional interest-representation in
policy-making is in fact a main feature of corporatist systems. While lobbying is
intended as a mechanism of interest articulation in a system based on open competition,
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Besides the ESAF, there are also other Mercosur bodies that, although equipped
with formal provisions, lack criteria and more explicit procedures for participation.
As indicated above, such is the case of the WSGs, the Technical Committees, the
Specialized Meetings and the Ad Hoc Groups. It is possible to identify the
presence of non-state actors in the meetings of these bodies from their minutes. Up
to now, there were participants with different profiles, such as isolated companies,
associations of companies, industrial and agricultural confederations and union
representatives. These entities participate according to their interest or the
speciality and the topic of work being developed by the body. It should also be
mentioned, nevertheless, that perhaps due to the fact that this participation lacks
explicit rules it is not possible to know with certainty all of the non-state actors that
might have attended such meetings, nor the procedures by in which such
participation was admitted.

It is interesting to note that international civil servants of other
intergovernmental organizations and functionaries of non-Mercosur States have
attended in some meetings of Mercosur bodies either.*® Taking into account such
participation, it comes the question if such actors could not also be classified as of
a non-state character (due to the fact that they do not represent the bloc’s member-
States but rather another set of actors in a participative system) This question has a
provocative purpose, in order to merely illustrate the complexity of global relations
and the difficulty in appointing the legitimate actors to participate in international
fora nowadays. Though mentioned, such actors are not part of the analysis in this
paper; one of the reasons for this is my central concern with actors from the
Mercosur region.

3.3  Synthesis and observations

After the exercise of identifying the terms used in official Mercosur documents and
their application in the bodies that allow participation, it is possible to draw some
generic lines regarding the relation of these practices to a concept of “civil society”
for the bloc, as well as some of the current difficulties to have a normative
definition for “civil society”.

Of the different terms applied in Mercosur norms (““ private sector,” “economic
and social sectors,” “other economic and social sectors,” “sectorial groups” and

EEINT3

EEINT3

in the corporatist view the integrated participation in public decision-making is realized
through a small number of interest associations.” (footnotes omitted). The recent
transformations in the intergovernmental fora have, besides participation, also promoted
direct lobbying in the intergovernmental mechanisms. In this respect, the article by
BORZEL, RISSE (2000) develops this analysis reporting the influence of these new
interaction levels on the domestic policy of each State.

Among the intergovernmental organizations represented are: the World Health
Organization (WHO), UNCTAD and the International Labor Organization (ILO). For a
list of such organizations that have attended ESAF meetings as observers, see the
Appendix (Table 1).
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"private party") and the empiric experience of the past decade and a half, the
objective of defining criteria or elements to identify a “civil society” for the bloc at
this time does not seem to be an easy task.”> Some of the reasons presented above
can be synthesized into: (i) the variety of concepts applied; (ii) no strict
terminology correlation with the set of actors involved; (iii) pending participation
demands; (iv) the lack of objective and uniform criteria in the National Sections to
select entities capable of participating in the mechanisms of the bloc; (v) the
absence of concepts and methods that recognize the participation of actors of a
local and regional character; and (vi) the lack of a regional and/or national
mechanism to promote the participation of new actors (in order to avoid elitism
and to identify potential actors with an interest in participating in the regional
decision-making process*’).

Due to all those reasons, and bearing in mind the current criteria and their
shortcomings, it can be concluded that in order to integrate a broader conception of
the participation of “civil society” a revision of the criteria for selecting actors to
participate in the decision-making process is essential.

It is possible to observe that the conceptual precision for defining the actors of
a non-state character might also be related to the type of mechanism that admits
direct participation. For this reason, the forms of participation allowed in the bloc
constitute an element of very important analysis. Since there could be more than
one form of participation in more than one mechanism of the integration process, it
could also be necessary to apply more than one concept in a single integration
process in order to identify the interests and actors according to the respective
mechanism and its level of activity political, executive or technical.

4. Forms of participation in the Mercosur decision-making
process

Based on methodology already applied in some of my previous works,* I identify
four possible forms of participation in intergovernmental fora, which are:

3 This is a crucial point on the participation of “civil society” and its different interest

groups in intergovernmental fora, being a recurring issue in non-state actors demands.
For some analyses, see ABONG (2004), UNO (2003).

It should be noted that the problem of elitism or even the restrictive profile of “civil
society” defined by the participation criteria in mechanisms for intergovernmental fora
is not limited to Mercosur. For an example of this issue in the European Union, see
REALE (2003:16): “Magnette holds that the involvement currently fostered is based on
an extremely limited conception of participation, dominated by the monopoly of
organized groups (and the social partners are among them) and not by the idea of
‘enlarged’ participation to ordinary citizens. Moreover, the involvement of citizens and
groups currently envisaged is limited to defined procedures, without enhancing the
‘general level of civic consciousness and participation’ (footnotes omitted).

*1'In this respect, see SANCHEZ (2004, 2003).
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information, consultation, cooperation and deliberation. I will briefly describe their
conception in order to afterwards identify the forms of participation currently
admitted in Mercosur.

Information is a unilateral process, by which there is a manifestation of one
institution in relation to another (in this case, from Mercosur to civil society or vice
versa). Consultation, cooperation and deliberation, on the other hand, are based on
the active performance of all the agents involved. Consultation is a two-sided
relationship conducted for specific topics or questions and cooperation involves a
more permanent and intense degree in the interaction. Deliberation, stricto sensu,
has a direct relation with the right to vote, which in Mercosur is restricted to
representatives of the state bureaucracy (the deliberative axis). For this reason
deliberation is not the object of analysis in this article. Of the four ideal-types, the
first three forms of participation can be part of the decision-making process, with
information considered a requirement for any form of participation® and
deliberation synthesizing the relation between all the others.

Just as with the previous item, the order of analysis is first the provisions in
official Mercosur documents for each of the forms of participation and after the
evolution of each in recent years.

4.1 Information as a condition for participation

Due access to information implies that, when provided, it contents be: complete,
objective, reliable, useful and easy to find and understand. It is also important to
aggregate to these elements the idea of predictability with respect to when and
where to find the information.

In an integration process, information can be assured by the publication of
documents and works developed by the organization, as well as by access to
meetings and events promoted through its institutional structure. In the case of
Mercosur, neither the TA nor the OPP include a principle of integrating public
access to information on intergovernmental actions and decisions.”® What does
exist in the bloc are specific dispositions related to the idea of information in
Mercosur agreements and official documents, besides certain mechanisms that
have been developed from practice.

In principle, under the terms of article 15 of the TA and articles 31 to 33 of the
OPP, the obligation to render information seems to be concentrated in the
Mercosur Secretariat. According to article 32 of the OPP, the duty to render

2 In this respect, see PENA (2004, 2003).

 The term “external transparency” should be applied to this form of transparency, as
opposed to the idea of “internal transparency.” The latter refers to transparency among
Members of the bloc and their mechanisms. An example of internal transparency in
Mercosur is the possibility of representatives of Mercosur bodies and employees
attending meetings of other bodies in the institutional structure of the bloc. In this
respect, see articles 12 and 29 of the OPP and articles 2 and 7 of the ESAF Working
Procedures.
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information is limited to: (i) maintaining an official Mercosur database; (ii)
publishing and divulging decisions adopted in the Mercosur institutional structure;
and, (iii) editing the Mercosur Official Bulletin. Beyond these, the Secretariat
produces a periodic report on its own activities; but since it is an operational
support body for the CMG, the report may or may not to be published as decided
by the CMG.**

On the Mercosur electronic page maintained by the Secretariat, legal
documents of the bloc are available (the TA and its protocols, CMC Decisions,
CMG Resolutions and MTC Guidelines), besides some agreements signed between
Mercosur and other international organizations. In addition, the minutes of
meetings held by the deliberative axis (the CMC, CMG and MTC) are also made
available.

What usually occurs, however, it is an incomplete publication of these
documents. For example, a large number of them do not contain their annexes,
according to the original information.* Furthermore, the minutes of the other
bodies are not available at Mercosur website (not even the bodies that count on
direct participation like the ESAF, the WSGs, the Committees, the Specialized
Meetings and the Ad Hoc Groups). The publication of these minutes could entail a
possible form of control by “civil society” in relation to the other non-state actors
that actively participate in the available mechanisms.

The result of partially publishing information (of each of the minutes and all the
minutes of the Mercosur bodies) has been to increase the degree of difficulty in
understanding the content and, possibly, the consequences that each of the
decisions may have on the integration process and even economic and social
relations at a national level.

The Mercosur Secretariat also publishes a schedule of meetings and the
Mercosur Bulletin on its website. However, once again, such information is made
available disconnected one from another, generating a low degree of trust and
cognition. The schedule of meetings often contains an indication of provisional
dates "to be confirmed" —even for meetings that should have already occurred —
and in the case of the bodies in the deliberative axis, the expected agenda for each
of the indicated meetings is also not published. Notification of the agenda and
publication of the deliberations are only divulged to bodies which are dependent on
that axis, on a post hoc basis.*

The Mercosur Bulletin, which is expected to be a periodical with information
on all the activities in the bloc’s mechanisms, contains in fact quite a restricted

* Cf. articles 14.XIII and 31 ff. of the OPP.

% The CMG minutes and their annexes (including a list of who attended the meeting) must
be published, as stipulated in article 9 of the CMG Working Procedures. Nevertheless,
this obligation is not honored.

For example, in November 2004, the information available (basically work programs
and negotiating agendas) were of activities that took place almost a year earlier (. In this
respect, see Mercosur website (< http://www.mercosur.org.uy >). For criticism on this
specific point, see PENA (2003b:8 ff.).
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content,”” besides its printed version having a very high cost.* Moreover, until
now the Bulletin has not been published with a defined periodicity, which hinders
the logic of information in the printed Mercosur material, as well as a monitoring
of the bloc’s work based on an official information for the general public.

The high costs of the printed version of the Bulletin result in more accessibility
to information by electronic means (Internet). However, this may be also
considered a restrictive factor in access to such a type of participation for civil
society in Mercosur, especially considering the socioeconomic conditions in the
region and the level of digital exclusion in its societies.” Mercosur until today has
never launched a campaign for information about its bodies and activities to the
broad public (or "civil society").

In addition to information rendered by Mercosur Secretariat, there are legal
provisions conferring the responsibility for spreading information to each
Member’s National Section, which includes the elaboration of studies and the
organization of seminars and events.”’ Finally, another form of obtaining
information can be the direct participation in ESAF meetings as an observer (i.e.,
without the right to speak) (art. 6.5 of the ESAF Working Procedures).

From this brief description, a number of obvious deficiencies in the rendering
information by the institutional structure of Mercosur can be identified: the
information is not complete, objective, coherent within itself (or even useful) nor
easy to obtain. And there is no way of controlling when the information might be
made available for access. Another flaw is the absence of explanatory works and
reports in accessible language on the integration process and its official documents.

“7 The limitation on content in the Mercosur Bulletin is due to a legal restriction.

According to article 39 of the OPP, the Bulletin should contain MTC Decisions, CMG
Resolutions, MTC Guidelines and Arbitration Awards. Other information can be added,
if and only if, the MTC or CMG believe it necessary to attribute official publicity.
Observing this rule, the ESAF can also ask the CMG to publish its Recommendations
(article 19 of the ESAF Working Procedures). In this respect, see the request by the
ESAF to publish its Recommendations in the Bulletin at a joint CMG/ESAF meeting, cf.
CMG XXXV/Ata 03/99, which did not receive an effective answer from the CMG.

The cost stipulated for acquiring a copy of the Bulletin varies between US$20 and
US$80 for versions from 1991 to 2000, in the event the interested party resides in the
member-States. Cf. Mercosur website (< http://www.mercosur.org.uy >).

In Brazil, for example, according to the “digital exclusion map” published by
INTEGRACAO (the electronic magazine of the Third Sector): only 12.46% of the
Brazilian population has access to computers and only 8.31% is connected to the
Internet. For access to the magazine’s content, see
<http://integracao.fgvsp.br/ano6/06/pesquisas.htm > (last visit in November 2004).

See, in this respect, the ESAF’s National Sections Working Procedures: Argentina
(article 2.V), Brazil (article 2.II), Paraguay (article 5, (¢)) and Uruguay (article 2.VI).
This information must be directly obtained in the National Section for each of the
member-States. In the case of Brazil, there is no official document with respect to the
National Section and its activities that can be easily accessed by the public (see, for
example, the Foreign Relations Ministry’s page on the Internet).
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The providing of information today in Mercosur is essentially limited to an
incomplete database in electronic format.

In conclusion, due to the fact that transparency is not a principle of the
integration process nor is the duty to provide it explicit in the legal regulation of
the bloc, in the current institutional structure there is no mechanism of control or
through which information can be collected by actors who may eventually
integrate “civil society.”

To complete the cycle of information as a form of participation, it is necessary
to also consider two other possibilities: (i) that the different actors in “civil society”
have a mechanism for communicating their positions and considerations about the
bloc and its activities to the institutional framework (mechanisms known as
“resonance boxes” in the institutional structure)’’ and, furthermore, (ii) that the
bloc’s bodies can actively request information to develop their works, from any of
the entities in “civil society.”

With respect to the first possibility, there is no structure in the bloc that allows
this type of communication (and when it does occur, it is usually informal).? For
the second possibility, there are some dispositions whereby some bodies can
request information from specialists or actors in “civil society,” such as: the
Technical Committees (articles 17 (b) and 18 of the MTC Working Procedures),
the ESAF (articles 20 and 21 of the ESAF Working Procedures) and the WSGs
(article 27 of the CMG Working Procedures). In a more systematic manner and
with mutual participation, the solicitation of information can acquire the character
of consultations. Notwithstanding, from the minutes of the meetings it is not
possible to identify whether this information had been requested before in the
decision-making processes of these bodies.

4.2  Consultation as a proposal for dialogue

Consultations can be held on specific themes in order to obtain opinions and
positions from representatives of some sectors, as well as technical advices. Three
different conceptions can be identified as consultation mechanisms for “civil

' In this respect, PENA (2003b) supports the creation of an ombudsman position in the

structure of the bloc: “La puesta en practica de esta idea podria comenzar, en forma
experimental, con la apertura de un espacio de 'quejas y reclamos' en la pagina Web
oficial del Mercosur, el embriéon de una especie de 'ombudsman' electrénico. Un
funcionario de la Secretaria Técnica deberia, en tal caso, tener a su cargo la derivacion
de los reclamos a las instancias nacionales correspondientes y el reclamante deberia
poder seguir por la pagina Web el estado del proceso de eventual respuesta.”

As an example of how this has developed in other intergovernmental fora, there is the
possibility of receiving position papers in the negotiations for the FTAA [cf. SANCHEZ
(2003) and the official FTAA website] and also the WTO and the NGO Room, which
provides with discussion fora, posting of position papers and activity reports from actors
of a non-state character [analyzed in more detail in SANCHEZ (2004), with information
available on the WTO website].
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society” groups in Mercosur: (i) the actual operations of the ESAF (which includes
the works of each Member’s National Section and voluntary recommendations
made by the ESAF to the CMG); (ii) the consultation provisions of the other bodies
with respect to the ESAF (as the representation of “civil society” in the bloc’s
structure); and (iii) the possibility of direct consultations made by Mercosur bodies
to any entities of “civil society.”

As shown previously, in the ESAF mechanism there are specific dispositions in
the Mercosur agreements with regard to how its activities should be organized. In
principle, part of the activities is developed in the National Sections and should be
presented in a report to the ESAF before each joint meeting. Based on the practice
in recent last years, it can be observed that not all Sections communicate their
activities and, when they do, they rarely follow minimum standards for describing
their activities™ in order to permit a monitoring of the dynamics of each one’s
work and its influence in the ESAF’s deliberations. It can also be noted from the
minutes that in all of the National Sections there is an internal work division
according to thematic and sub-sectorial interests.

Besides this dynamic in each National Section, the ESAF Working Procedures
also admits the possibility of forming sectorial groups for studies and discussions
on themes of specific interest (article 12.2).>*

According to the operating dynamics stipulated in Chapter V of the ESAF
Working Procedures, the forum holds a Plenary Session at least once every six
months. Before each meeting, the coordinating National Section shall notify the
other sections of the planned agenda for the Plenary Session at least fifteen days
beforehand. And, the ESAF’s decisions shall be adopted by consensus; in the event
this is not possible, all divergent positions are subsequently forwarded to the CMG
(articles 15 and 16 of the ESAF Working Procedures). Another point worth
highlighting is that the costs of participating in the ESAF meetings are the

33 There is a certain inconstancy in the providing of information on the part of each

National Section. The first communication was presented in writing by Argentina at a
meeting in December 1997; during the following years one or another Section presented
a report and only in 2002 and 2004 did all of the Sections fulfill the commitment to
present reports on their activities.

In this respect, an ad hoc Commission Report on the operations of the ESAF in October
1998 proposed the creation of four thematic areas: Consolidation and Improvement of
the Customs Union, Deepening the Process of Integration, Foreign Relations of
Mercosur, and Social Aspects of Mercosur. One of the paradigmatic cases was a
verification on the part of labor unions that the logic adopted by the National Section
could favor a consensus with entrepreneurs; after this, the Southern Cone Labor Union
Coalition (CCSCS) proposed a coordination of the ESAF’s works by sector
(entrepreneurs, unions and social organizations). Regarding such a proposal, see
PORTELLA (2000) and VIGEVANI, MARIANO (1999:230). Furthermore, this
manifestation works the idea of giving a regional character to different interest groups in
order to strengthen their alliances in the integration process and their position with
relative autonomy with respect to their States. For a detailed description of the trade
union movements in Mercosur, see VIGEVANI, MARIANO (1999:223).
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responsibility of each of the non-state actors (article 23 of the ESAF Working
Procedures).”

Through a decision by the Plenary Session, the ESAF can also allow observers
selected by the National Sections to manifest orally at its meetings (articles 6.5 and
8.V of the ESAF Working Procedures). This form of participation can also be
typified as consultation by the ESAF with other non-state actors.

Besides its internal dynamics, with the participation of actors selected by each
National Section, the ESAF can also promote consultations with national or
international and public or private entities to develop its functions (articles 2.VI
and 20 of the ESAF Working Procedures).

Based on the ESAF’s works, its members may formulate recommendations to
the CMG. In principle, a strict interpretation of the ESAF’s function, as established
on article 29 of the OPP, would lead to the conclusion that the forum could only
articulate written opinions when consulted by the CMG. However, article 2.1 of the
ESAF Working Procedures defines that the forum can manifest on any theme
within its competence,’ be it through its own initiative or consultations with the
CMG or any other Mercosur body.”” The terms of the Working Procedures extends
the possibility of consultations by ESAF within the structure of the bloc and also
guarantee openness on the part of the ESAF when invited to participate in the
meetings of other body's (such as the CMC and CMG; articles 12 and 29 of the
OPP and article 7 of the ESAF Working Procedures, the latter also foreseeing JPC
meetings).

Since the expanded interpretation of its competence was defined by the ESAF
itself in its Working Procedures and through its practices, the current regulation of
the bloc does not guarantee the receptivity of voluntary Recommendations made to
the CMG, nor even the CMG’s need to justify any acceptance (either total or
partial) or rejection of an ESAF proposal. Thus a black hole has been formed in
Mercosur’s structure whereby the ESAF cannot rely on any well-founded
evaluation or consideration of its Recommendations.

Except for the functioning of each of the National Sections (under the criticism
presented in item 3 above), the internal operation of the ESAF is reasonably
descriptive and allows consultations to be duly accomplished. Nevertheless,
Mercosur’s regulations do not ensure that external transparency is provided to the
ESAF’s recommendations and, consequently, there is no way to monitor its
recommendations and opinions. This has generated a questioning with respect to

35 This is also a critical point with respect to representativeness in ESAF participation for

sectors with less financial and human resources, as pointed out in item 3.2 above.
According to article 2 of the Working Procedures, the ESAF’s Recommendations can
cover as much internal Mercosur questions as its relation with other States, international
organizations and other integration processes.

It is estimated that in the nine years of the ESAF’s existence, more than 90% of its
Recommendations to the CMG came from its own initiative.
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the credibility and usefulness of the ESAF, as well as the difficulty in correlating
its dialogue with other bodies in the Mercosur structure.’®

The third form of consultation is the possibility of direct consultations by some
bodies with any of the entities of “civil society.” These provisions are established
for the ESAF (as appointed above), the WSGs, the CMG Commissions and the
MTC Technical Committees.

Chapter VII of the CMG Working Procedures establishes some of the
consultation criteria and procedures for the WSGs and CMG Commissions. First,
the consultations can only be held in preparatory meetings; in this phase, joint
activities can also be conducted by such bodies with the “private sector” (which is
more closely related to the idea of cooperation). The entities that may be consulted
by the WSGs and Commissions shall be included on a list of entities that are
“representative of the private sector,” elaborated by each National Section of the
CMG. However, these provisions do not describe how the criterion for selecting
the entities to be invited is to be established, who covers the costs of any eventual
need to transport the representatives of these entities and how and to what extent
the issued opinions were incorporated or not into the final decision of the
Mercosur's bodies. The establishment of such criteria could improve transparency
and credibility of the consultation mechanism.

In the case of Technical Committees meetings, article 18 of the MTC’s
Working Procedures foresees the possibility of such bodies requesting the advice
of specialists and consulting representatives from the “private sector.” No criterion
or procedure is stipulated with respect to how and under what circumstances these
consultations can and should take place. As can be noted from the minutes of these
Committees, some entities have indeed participated, but it is not known how they
were selected nor what their contribution was to the meeting.

There are also, in practice, other bodies which have permitted the participation
of non-state actors in their meetings. Such is the case of the Specialized Meetings
and the Ad Hoc Groups. This participation can be allowed through an extensive
interpretation (indicated in item 2) that follows the same criteria as the WSGs and
their Commissions. In this case, the same criticism applied to these procedures is
valid.

In principle, the accomplishment of consultations should be based on clear
objectives and rules and be divulged within a reasonable space of time so that the
participating entity can understand how to collaborate and to what extent it can
interfere with its input. Ideally, the consultations also include mechanisms of
accountability with respect to the use and application of what is presented to the
bodies by non-state actors. As for the consultation provisions for Mercosur bodies,

% In spite of the ESAF being considered the most objective and most clearly organized

participation mechanism in the institutional structure of Mercosur, a recurring criticism
is that it is an empty mechanism within the dynamics of the bloc’s decision-making
process. With respect to this issue, see, for example, VENTURA’s (2003:597) analysis
of the lack of consultation with the ESAF and JPC during the reform of the dispute
settlement system in 2002 (the Olivos Protocol).
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it can be concluded that the objectives and rules are still fragmentary (the ESAF
being the body with most comprehensive provisions) and, finally, the consultation
procedures in Mercosur fail to take the concern about accountability on the
employment of the consultation results and their importance to the decision-
making process.

4.3  Cooperation: a deepening interaction

The presence of cooperation mechanisms with “civil society”, or better yet, the
existence of legal dispositions that allow this form of participation is identified in
few Mercosur bodies. Cooperation is a form of participation that almost establishes
a partnership between the institutional structure of the bloc and non-state entities,
entailing joint projects and activities on the field.

One of the provisions in Mercosur regulation is that the ESAF can
communicate directly with national or international entities, including the based on
formal cooperation arrangements (articles 20 and 21 of the ESAF Working
Procedures). The other forms admitted on the bloc are those indicated previously
for consultations with specialists and the “private sector” by the Technical
Committees, and with the “private sector” by the WSGs (with the possibility of
conducting joint events).

Until today, however, there is no registry of partnerships established between
Mercosur bodies and non-state actors. In any event, there are still-pending
demands that, in expanding the functions of the ESAF, it be reformed from a mere
consultative body to a cooperative body with the deliberative axis of Mercosur.”’

In spite of cooperation foreseeing this mutual and continuous interaction of
contributions, the responsibility for a final decision (or deliberation) might depend
on a restricted group that is considered to be representative and legitimate for this
end. In the case of Mercosur, such function is concentrated in the deliberative axis.

4.4  Synthesis and observations

For a synthetic evaluation of the forms of participation in Mercosur, its
chronological evolution during the following three periods will be considered: (i)

% MELLO (2001:9, note 6) describes that: “In a letter to the presidents of Mercosur in

1999, the Sao Paulo Forum already indicated the need to expand the available functions
and forms of participation for civil society in Mercosur with the manifestation: We
understand that the merely advisory role exercised by the Parliamentary Commission
and the Economic and Social Forum limits the participation of our people in this
process. Mercosur is, for the parties gathered here, a policy of our States and our
societies which requires channels for manifesting democratically’.”(free translation by
the author). In this respect a request was presented to the CMG in December 1997 to
expand the ESAF in order to strengthen it, and in 2003 that need was reiterated (cf.
CMGLII/Ata04/03, Annex XV).
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the creation of Mercosur (1986-1991), (ii) the development of the integration
process (1992-1999) and (iii) the reiterated attempts to strengthen Mercosur (2000-
present).

In the first period there was much difficulty in access to information, above all
due to the lack of institutionalization.®® At that moment, access to information on
the progress of the negotiations was very asymmetrical.®’ As for consultations,
once again the lack of institutionalization in the bloc did not favor this form of
participation. Nevertheless, pressure from regional coalitions of entrepreneurs and
labor unions arose at the time, in a non-systematic way.*

The quantity and quality of the information provided gradually increased with
the development of the bloc institutions — above all starting in 1994.* Beginning
with the second period, the basic institutionalization of the CMC and CMG and the
dispute settlement system fostered the channels for the interests of different "civil
society" groups. In this respect, the creation of the ESAF stands out as an
important institutional recognition of direct participation.

The Recommendations of the ESAF provided an important vehicle for
expressing demands for more frequent consultations and cooperation mechanisms
with “civil society” within the bloc. The ESAF’s most active period was from 1997
to 1999. The ESAF’s manifestations during this period also promoted regional
coalitions of non-state actors dealing with subjects under negotiation between the
bloc and other intergovernmental fora. During this period, new demands for
participation from other sectors of “civil society” became evident.**

The third period has resulted in a questioning process regarding the viability of
the commitments assumed within the ambit of the bloc and the integration between
member-States. Such lack of confidence had negative effects in the participation of
actors from “civil society”, especially the reduction in the number of ESAF
meetings and actors in attending them. On the other hand, the 2004-2006 Work

% For description of this historic moment and the interaction of state-bureaucracy

representatives with non-state actors, see PENA (2003b:8).
1 Specific comments are presented in PENA (2003b), PORTELLA (2000) and
VIGEVANI (1998).
2 Creation of the Southern Cone Labor Union Coalition (CCSCS) in 1986 and the
Mercosur Industrial Council in 1991.
The relation of institutionalization and information improvement is also evident in the
recent institutional reform projects. As an example, since the attribution of a technical
character to the works of the Mercosur Secretariat, it publishes reports detailing its
activities and offering a critical evaluation of the bloc’s structure (for access to the first
report, see the webpage of the Federal Regional Court for the 4™ Region on the Internet).
It is worth emphasizing here the importance of democratic systems in the region for
consolidating direct participation in regional mechanisms. For the history of the ESAF,
see PENA (2003b:7 ff.) and PADRON (n/r). For this analysis and an analysis of the
ESAF’s participation in other international fora and its influence on the participation
capacity of civil society in Mercosur, see PENA (2003b:9 ff.). Among the bloc’s
negotiations, those with the FTAA (1994) and the European Union (1995) are the most
salient.
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Plan, based on the revision plan for strengthening the bloc, seems to sympathize
with some of the steady demands from the ESAF to improve the direct
participation in the bloc.

5. Final notes

Given the general observations and some specific notes it is possible to identify
that the participation mechanisms for “civil society” in Mercosur are still marginal
with respect to the decision-making process and count on few (or no) dispositions
that ensure full knowledge of their operation.

From what can be observed from the integration process development process,
its institutionalization significantly corroborated the participation of different
groups of “civil society”. And, it happened as much in terms of arousing their
interests as in instigating the technical preparation and negotiating ability of the
non-state actors.

There are, however, some characteristics of the current institutionalization of
the direct participation process that could considerably hinder a further expansion
of the presence of “civil society” in the bloc, as planned by the Mercosur 2004-
2006 Work Plan.

The present crisis in identifying the objectives of Mercosur is already a factor
that hampers the establishment of criteria for selecting and recognizing which
interlocutors are necessary in the bloc. This is an obstacle that needs to be
overcome in order to identify which categories or groups of actors are to be
recognized by each body or forum in each of the three levels of the institutional
structure (political, executive and technical), besides the objectives for promoting
these forms of direct participation.

The term “civil society” is sufficiently wide-ranging to incorporate a vast
number of actors and could be the motto for encouraging a systemic revision of
how different interest groups could and should participate in the structures of the
bloc (including at this time of revision to strengthen the institutions of the bloc).
“Civil society” can offer opinions, contribute with ideas, technical knowledge and
the attainment of objectives, but it has the primordial function of supervening the
decision-making process.

At the same time, re-imagining the structure of the bloc requires both
improving the existing mechanisms and developing new effective ones. These
should be simultaneous steps, in order to always consider the totality. To improve
the current mechanisms it is necessary to create sufficiently-flexible mechanisms
responsive to a dynamic society, in a constant state of rebuilding itself. There is no
doubt that the institutional structure can favor participation to the extent that the
participation itself favors the recognition of what is “civil society”.
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Table 1 — List of entities in ESAF meetings*

Dz:)tfe 13[2(: tﬂgce Argentina Brazil Paraguay Uruguay Observers™
30-31 May 1996 |ADELCO/ CAC/ CGT/ [CNA/CNC/CNI/CNT/ |ARP/ CyBC/ CIP/ CNT/ |CIU/ COSUPEM/ PIT- |International: IMO/ ILO
Buenos Aires SRA/ UIA ICUT/ FS CPT/ CUT/ FEPRINCO |CNT National: CEFIR(uy)
21-22 April 1997 |ADELCO/ CAC/ CGT/ |CGT/ CNA/CNC/ CNI/ |ARP/ CyBCP/ CIP/ COSUPEM/ PIT-CNT  |International: ILO
Asuncion SRA/ UIA ICNT/ CUT/ FS/IDEC  CNT/ CPT/ CUT/ National: FENASEG (br)
FEPRINCO/
FEDEXA/ FEBAFISA/
SNA/ UIP™
4-5 Sept. 1997  |ADELCO/ CAC/ CGT/ [CGT/ CNA/CNC/CNI/ CCIP/CPT/CNT/CUT  |AUDU/ COSUPEM/ International: CES/ Consumers
Montevideo SRA/ UIA ICNT/ CUT/ FS/ IDEC CUDECOOP/ PIT-CNT |International/ ILO
National: AACS(ar)/ ANONG(uy)/
CIRA(ar)/ CGE(ar)/ FENASEG(br)
12-13 Dec. 1997 |ADELCO/ CAC/ CGT/ |CGT/ CNA/CNC/CNI/ [CyBCP/ CIP/ CNT/ COSUPEM/ International: ILO
Montevideo SRA/ UAC/ UIA ICNT/ CUT/ IDEC ICUT/ FEPRINCO CUDECOOP/ PIT-CNT |National: AACorS(ar)/ CGP(ar)/
CGProfessores(ar)/ CIRA(ar)/
FACPCE(ar)/ UDES(ar)
4-5 May 1998 IADELCO/ CAC/ CGT/ |CGT/CNC/CNI/CNT/ [No entities listed IAUDU/ CUDECOOP/  |International: ILO
Buenos Aires SRA/ UIA/ CAConst ICUT/ FS/ IDEC COSUPEM/ PIT-CNT  |National: AACS(ar)/ CGP(ar)/
ABAPRA((ar)/ CGPRA(ar)/ CIRA(ar)/
CNA(br)/ FENASEG(br)/ UAC(ar)/
UDES(ar)/ UB(ar)
22-23 July 1998 |ABAPRA/ AACS/ ICGT/ CNA/ CNC/ CNI/ (CyBCP/ CIP/ CNT/ IAUDU/ CUDECOOP/  |International:1ILO
Buenos Aires IADELCO/ CAC/ ICUT/ FS ICPT/ FEPRINCO COSUPEM/ PIT-CNT  |National: CPF(ar)/ r)/ CGPRA(ar)/
ICAConst/ CIRA/ CGT/ CONINAGRO(ar)/ UDES(ar)/ UB(ar)/
IFACPCE/ SRA/ UAC/ Sec.PyME(ar)/ SGMYMG(ar)/
UTA™ CGE(ar)/ FENASEG(br)/ IDEC(br)/
CONPACOOP(py)
5-6 Nov. 1998  |CAC/ CGT/SRA/UIA [CGT/ CNA/CNC/CNI/ |ARP/ CBC/ CUT COSUPEM/ PIT-CNT  |International: ORIT
Porto Alegre ICUT/ FENASEG/ FS/ National: CAT(br)

Advisors: CNI(br)/ FENASEG(br)/
CNC(bt)/ CUT(br)




Date and Place

of Meeting Argentina Brazil Paraguay Uruguay Observers™

7-9 Dec. 1998 IADELCO/ CAC/ CGT/ |CAT/CGT/CNC/CNI/ [CNT/CPT/CUT/ IAUDU/ COSUPEM/ International: CES

Rio de Janeiro SRA ICUT/ FENASEG/ FS/  [FEPRINCO/ UIP [PIT-CNT National:CTA(ar); UDES(ar), CAT(br)
Advisors: CNI(br), CUT(br), CAT(br),
FS(br), CGT(br)
Guests: PUC-RIO(br)/ Unb(br)/ Centro
de Solidaridad AFL-CIO

26-27 April 1999 [ADELCO/ ICAT/ CGT/ CNC/ CNI/  |ARP/ CNT/ COSUPEM/ No entities listed.

Asuncion ICAC/ CGT ICUT/ FENASEG ICONPACCOP/ CPT CUDECCOP/ PIT-CNT

CUT FEPRINCO

22 June 1999 IADELCO/ CAC/ CA ICAT/ CGT/ CNI/ CUT/ [CNT/ CONPACOOP |COSUPEM/ National: CUDECOOP(uy)/ CAF(uy)/

Rio de Janeiro  (Const/ CGT /SRA/UIA [FENASEG CUDECCOP/ PIT-CNT |[OCB(br)
Advisors: CTA(ar)/ CGT(br)/ CNT(br)/
CUT(br)/ FS(br)/ FENASEG(br)/
CNI(br)/ CNC(br)/ CAT(br)/ CNA(br)

6-7 Oct. 1999 IADELCO/ CAC/ CA ICAT/ CGT/ CNC/ CNI/ |ARP/ CNCSP / CNT/ IAUDU/ COSUPEM/ International: Conselho Econdmico and

Montevideo Const/ CGT /SRA ICUT/ FENASEG/ FS/ |CONPACOOP/ CUT CUDECCOP/ PIT-CNT |Social da Espanha/ Asesor del Ministro

SBPC de Trabajo y Prevision Social de Chile/

Confederacion de la Produccion y el
Comercio de Chile
National: CEFIR(uy) / ANONG(uy)/
CUDECOOP (uy)/ CTA(ar)/ CUT(br)
Advisors: CNC(br), CNI(br)

8-9 Dec. 1999 IADELCO/ CAC/ C.A.  |CAT/ CGT/ CNA/ IARP/ CIP/ IAUDU/ COSUPEM/ International: CES/ ALADI

Montevideo Const ICNC/ CNI/ CUT/ ICONPACOOP/CNT/  |CUDECCOP/ PIT-CNT |National: OCB(br)/ COOPERAR(ar)/

IFENASEG/ FS/ CUT/ UIP CNC(br)

Advisors: CIRA(ar)/ CTA(ar)/
CONINAGRO(ar)/ CNI(br), CNC(br)

13-14 June 2001 (CTA/ CGT/ UIA/ ICGT/ CNA / CNC/ CNI |ARP/ CIP/ CNT/ COSUPEM/ No entities listed

Asuncion CUT/ FS ICONPACCOP/ CUT/ CUDECCOP/ PIT-CNT

FEPRINCO/ UIP




Date and Place

of Meeting Argentina Brazil Paraguay Uruguay Observers™

8-10 Oct. 2001  |CGT/CTA ICAT/ CGT/ CNC/CNI/  [CUT COSUPEM/ National: CEFIR(uy)/ Facultad de

Montevideo ICNT/ CUT CUDECCOP/ PIT-CNT |Ciencias Sociales(uy)/ RedMERCOSUR
(uy)
Advisors: CGT (ar) / CNC (br)/ CNI (br)/
ANONG(uy)/ CUDECOORP (uy)/
CIU(uy)

19-20 Dec. 2001 (CTA/ CGT/ UIA/ ICAT/ CGT/ CNA/ ICONPACOOP/ UIP COSUPEM/ National: CGT(ar) / COMISEC(uy)/

Montevideo ICNC/ CNI/ CUT/ FS CUDECCOP/ PIT-CNT |RedMERCOSUR (uy)
Advisors: CNC(br), CNI(br), CUT(br)/
CUDECOOP (uy)/ FRU (uy)/ ANONG
(uy)/ CNCSP(uy)

21-22 March IADELCO/ CAC/ CGT/ (CAT/CGT/ CNA/ CNT/ CONPACOOP/ |COSUPEM/ National: AACS(ar)/ CGT (ar)/

2002 ICTA/ UIA/ SRA ICNC/ CNI/ CUT/ CPT/ CUT CUDECCOP/ PIT-CNT |CGPRA (ar)/ CNA(ar)

Buenos Aires IFSNASEG/ FS Advisors: CNC(br), CNI(br), CUT(br),
FS(br), FENASEG (br)

18-19 June 2002 |ADELCO/ CGT/ CIRA/ [CAT/ CGT/ CNA/ ICONPACOOP/CUT  [COSUPEM/ International: CES

Buenos Aires ICOOPERAR/ CTA/ ICNC/ CNI/ CNT/ CUT/ CUDECCOP/ PIT-CNT

UIA/ SRA FENASEG/ FS/ OCB™
30-31 March IADELCO/ CAC/ CGT/ |CAT/CGT/CNC/CNI/ [CNCSP/CNT/ COSUPEM/ International: AICESIS
2004 ICTA/ UIA/ SRA ICUT/ FS/ OCB ICONCACOOP/ CUT CUDECCOP/ PIT-CNT  |National: Cancilleria Argentina (ar)

Buenos Aires

ABAPPRA(ar)/ CNA(ar), UDES(ar)/
CGPRA(ar)/ CGT(ar)
Advisors: CUDECOOP(uy)




Table 2 — Main characteristics of the ESAF National Sections (NS)

Argentina Brazil Paraguay Uruguay

Creation of the NS | 01 December 1995 March 1996 May 1996 21 November 1995

Last amendment to | 03 January 2004 No change 21 June 2004 28 July 1997

the Working

Procedures

Types of NS Founding Part Entities Instituting Entities (CUT, CGT CNC, Plenary members (FEPRIN- | Founding Organizations (COSUPEM,

Associates (UIA, SRA, CAC; CGT, CNA, CNI, CNT, FS, IDEC)/ Part CO, ARP, UIP, CNCS, CIP, | PIT-CNT)/ Other organizations/
ADELCO)/ Part Entities/ | Entities/ Observers/ Advisors. CNT, CPT, CUT: Permanent Observers / Observers/
Observer Members. CONPACOOP)/ Observers. | Advisors.

Criteria and
procedures for
admissibility to the

For Part Entity: national
representativity and
character; private-sector

For Part Entities: national character and
more than 2 years legal existence;
private-sector company; representativity

For Plenary members: after
6 months as observers and
upon payment of a fee./ For

For Other organizations: decision and
criteria of the Plenary Session./ For
Permanent Observers. decision of the

NS company with at least 2 and scope evaluated by the number of Observers: according to Plenary Session./ For Observers:
years legal existence./ For | associates/affiliates and/or by the nature | antecedents, activities in the | designated by the Executive Council or
Observer Member: and quality of the entity./ For Observers | sector, representativity and | invited by the Deliberative Junta./
approval by the Directing | and Advisors: invitation by Part Entities. | commitment. Advisors: designated by the Executive
Table. Council or Plenary Session.
Institutional Plenary Session (superior | Plenary Session (superior organ, Plenary Session (no clear Plenary Session (superior organ,
structure (status, organ, composed of the composed of Instituting and Part Entities, | terms)/ National composed of 20 representatives from
composition, Founding Part Entities, decides on ESAF themes, approves the Coordination (superior different sectors, decides on themes of
functions) decides on ESAF themes | entry of new Entities and elects the organ, composed a Titular the ESAF and approves the entry of

and approves the entry of
new Entities)/ Directing
Table (executive and
representation organ
integrated by Founding
Part Entities, executes
decision of the Plenary
Session and adopts ESAF
Recommendations)/
Advisory Organizations
(studies and analyses, as
defined by the Plenary
Session).

Coordinating Table); International
Representation Committee (representative
organ, integrated by the Coordinating
Table and other Part Entities designated
by the Plenary Session)/ Coordinating
Table (executive organ, composed of 3
Part Entities elected by the Plenary
Session, executes deliberations of the
Plenary Session)/ Advisory Organ
(studies, analyses and elaboration of
proposals, as defined by the Plenary
Session).

Coordinator, Alternate
Coordinator and Secretary,
representatives from each of
the sectors).

Other Organizations and Observers),
Executive Council (executive organ,
composed of 10 representatives from
different sectors, executes decision of
the Plenary Session and adopts
Recommendation of the ESAF),
Deliberative Junta (consulting organ,
composed of members of the Plenary
Session and one delegate from each of
the organizations that are part of the
NS), Advisory and Administrative
Support Organs (studies, analyses and
elaboration of proposals, as defined by
the Plenary Session).

Source: Elaborated by the author based on the Working Procedures of the National Sections.




Table 3 — Total number of non-state actors registered for the Ministerial Meetings of the WTO, UNCTAD XI and the activities of the
Committee of Governmental Representatives on the Participation of Civil Society in the FTAA / Proportion in relation to the total
population of each member-State

Argentina Brazil Paraguay Uruguay
Total Proportion Total Proportion Total Proportion Total Proportion
FTAA 11 3.03 43 2.53 - - 2 59
WTO 6 1.65 20 1.17 3 5.44 4 11.77
UNCTAD XI 1 0.27 32 1.88 - - 1 2.94
MERCOSUR 22 6.06 14 0.82 13 23.57 12 35.30

Source: Elaboration by the author based on information available at the WTO, UNCTAD and the FTAA websites, and data collected on Mercosur

(Table 1).

Obs: This table does not intend to demonstrate an absolute relation with respect to proportion. It is recognized that the participation of the entities is
not constant and could be related to circumstantial elements. The basic conclusion it offers regards the plurality of interested entities in each
member-State due to participation in these intergovernmental forums.

" Acronyms: ARGENTINA: Asociacion Argentina de Compaiiias de Seguros (AACS); Assoc. Argentina de Corretores de Seguro (AACorS);
Asociacion de Bancos Publicos y Privados de la Republica Argentina (ABAPPRA); Accion del Consumidor (ADELCO); Camara Argentina del
Comercio (CAC); Camara Argentina de la Construccion (CAConst); Camara de Importadores de la Reptiblica Argentina (CIRA); Confederacion
General Econémica (CGE); Confederacion General de Profesionales de la Reptblica Argentina (CGPRA/CGP); Confederacdo Geral de Professores
da Argentina (CGProfessores); Camara Naviera Argentina (CNA); Confederacion Intercooperativa Argentina de Agropecuarias (CONINAGRO);
Confederacion General del Trabajo (CGT); Central Trabajadores Argentina (CTA); Confederacion Cooperativa de la Republica Argentina
Ltda.(COOPERAR); Federacion Argentina de Consejos Profesionales de Ciencias Econdémicas (FACPCE); Sociedad Rural Argentina (SRA);
(SGMYMG); Unidon Argentina de la Construccion (UAC); Universidad de Belgrano (UB); Unidén Argentina de Entidades de Servicios (UDES) e
Unién Industrial Argentina (UIA). BRAZIL: Central Auténoma dos Trabalhadores (CAT); Central Unica dos Trabalhadores (CUT); Confederagio
Geral dos Trabalhadores (CGT); Confederacdo Nacional da Agricultura (CNA); Confederagao Nacional do Comércio (CNC); Confederagido
Nacional da Industria (CNI); Confederacao Nacional do Transporte (CNT); Forga Sindical (FS); Federagdo Nacional de Empresas de Seguros
Privados e de Capitalizagdo (FENASEGQ); Instituto Brasileiro de Defesa do Consumidor (IDEC); Organizagdo das Cooperativas Brasileiras (OCB);




Pontificia Universidade Catdlica do Rio de Janeiro (PUC-RIO); Sociedade Brasileira para o Progresso da Ciéncia (SBPC) ¢ Universidade de Brasilia
(Unb). PARAGUAY: Asociacion Rural del Paraguay (ARP); Camara y Bolsa de Comercio (CyBC); Centro de Importadores (CIP); Camara
Nacional de Comercio y Servicios de Paraguay (CNCSP); Central Nacional de Trabajadores (CNT); Confederacion Paraguaya de Cooperativas
(CONPACOOP); Confederacion Paraguaya de Trabajadores (CPT); Central Unitaria de Trabajadores (CUT); Federacion de Exportadores
Agroindustriales (FEDEXA); Federacion de la Produccion, la Industria y el Comercio (FEPRINCO); Federacion de Bancos, Financieras y
Sociedades de Ahorro y Préstamo para la Vivienda (FEBAFISA); Union Industrial Paraguaya (UIP) e Sociedad Nacional de Agricultura (SNA).
URUGUAY: Asociacion de Organizaciones No Gubernamentales de Uruguay (ANONG); Agrupacion Universitaria del Uruguay (AUDU); Centro
de Informagao para a Integragdo Regional (CEFIR); Comision Sectorial para el Mercosur do Governo Uruguaio (COMISEC); Consejo Superior
Empresarial (COSUPEM) - Integrado por nove entidades de cipula] Camara de Industrias del Uruguay (CIU); Camara Nacional de Comercio
(CNC); Camara Mercantil de Productos del Pais (CMPP); Asociacion Rural del Uruguay (ARU); Federacion Rural del Uruguay (FRU); Camara de
la Construccion; Asociacion de Bancos del Uruguay (ABU); Camara Uruguaya de Turismo

Asociacion Nacional de Broadcasters del Uruguay (ANBU)]; Confederacion Uruguaya de Entidades Cooperativas (CUDECOOP) [Integrada por:
Asociacion de Cooperativas de Ahorro y Crédito (ACAC); Cooperativas Agrarias Federadas (CAF); Cooperativa de Ahorro y Crédito de Uruguay
(CAYCU); Centro Cooperativistas Uruguayo (CCU); Comision Nacional de Fomento Rural (CNFR); Cooperativa Nacional de Ahorro y Crédito
(COFAC); Federacion de Cooperativas de Produccion del Uruguay (FCPU); Federacion de Cooperativas de Ahorro y Crédito (FECOAC);
Federacion de Cooperativas de Vivienda por Ahorro Previo (FECOVI); Federacion Médica del Interior (FEMI); Federacion Uruguaya de
Cooperativas de Ahorro y Crédito (FUCAC); Federacion Uruguaya de Cooperativas de Consumo (FUCC); Federacion Uruguaya de Cooperativas de
Vivienda por Ayuda Mutua (FUCVAM); Compaiiia Cooperativa de Seguros (SURCO); Primera Cooperativa de Ahorro y Crédito de Paysandu
(CACDU); Cooperativa de Ahorro y Crédito del Uruguay (CAYCU)]; Facultad de Ciencias Sociales; Plenario Intersindical de Trabajadores -
Convencion Nacional de Trabajadores (PIT-CNT) e Red de Investigaciones Econdmicas del MERCOSUR (RedMERCOSUR).
INTERNATIONAL: Association Internationale des Conseils Economiques et Sociaux et Institutions Similaires (AICESIS); Associagdo
Latinoamericana de Integragdo (ALADI); Centro de Solidaridad AFL-CIO (American Federation of Labor - Congress of Industrial Organizations);
Conselho Econémico e Social da Unido Européia (CES); Conselho Econdémico e Social da Espanha (CES-Espanha); International Migration
Organization (IMO); International Labor Organization (ILO); Organizagdo Regional Interamericana de Trabalhadores (ORIT).

** Entities which were sometimes as observers and at other times as delegates of the National Sections of their respective countries of origin appear
in bold in order to indicate some of the demands for participation in the ESAF by new entities “representative of the economic and social sectors.”
" Possibly some of these entities were present as observers without the right to vote. However, such a status does not appear in the ESAF’s
minutes.






The European Union’s Social Capital

Wenzel Matiaske

1. Introduction

Certainly "social capital” is currently one of the most overtaxed terms in the social
sciences. Or to put it somewhat ironically: if there were a competition for the next
big trend in the social sciences, the debate on social capital over the past decade
would be a hot candidate. All the same, the current prominence of the concept is
rather astonishing, and thus demands some explanation.

Social capital, in contrast to other epochal social scientific terms like the
"lonely crowd", "post-industrial society", or the "silent revolution" was by no
means a catchy phrase coined to sum up a practical problem, movement, or
development. Even a quarter century ago — in the meantime, the search for
predecessors has located earlier sources' — the term was only familiar to those
Francophile social scientists not horrified by the hypercomplexity of Pierre
Bourdieu's writings. He first used his concept in his ethnological study on the
Kabylia (1972), later systematically elaborating it in his class-oriented analysis of
French society (1979). Economic, cultural, and social capital are the theoretical and
empirical dimensions of Bourdieu's social analysis (1992). Regardless of how
significant one considers Bourdieu's sociology as a whole, at the start of his work's
reception nobody could have predicted that two decades later the World Bank
would classify social capital as a central factor of sustainable economic
development (Grootaert et al. 2003). The rapid rise of the concept was thanks on
the one hand to the fact that the term has found application in various theoretical
and empirical studies, entirely divorced of Bourdieu's sociology. Putnam in
particular promoted this concept with his study of political and social development
in Italy (1992) and especially his work on the (purported)” decline of public life in
the US. At the same time, however, the concept was also used in work with a
different thematic focus, in particular Coleman's microsociological theory (1990).
On the theoretical level Coleman's work attempts to bridge the gap between
sociology and economics, while on the methodological level exploring the
usefulness of the category of social capital for analysing social networks.

" In the meantime, Hanifan's study of community, which Putnam recently referred to in a

virtual discussion, has been established as the earliest source (1920, pp. 78 f.).

This is not the place for a detailed critique of Putnam's complex study. Allow me to
note, however, that the study might overemphasise the decline of older forms of
exchange in comparison to the rise of new forms of community. In contrast to the
pessimistic view of 'bowling alone', the more optimistic perspective or 'skating' or
'chatting' is given too little attention.
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At the same time, in addition to the elasticity of the term in both theoretical and
empirical analyses the normative connotation should be considered the second
factor in the term's rapid rise. Social capital promises not only to solve an old
problem of the social sciences — the theoretical linkage of "community" and
"society", or in its contemporary formulation the problem of "embeddedness"
(Granovetter 1985), but furthermore offers a recipe for how civil society might be
promoted. Social capital points to the social relations between individuals and the
trust placed in social networks. It is this faith in the norms of reciprocity and
trustworthiness that makes the concept so attractive for policymakers. In Putnam's
words, “When trust and social networks flourish, individuals, firms,
neighborhoods, and even nations prosper” (2000, p. 167).

This contribution will not primarily circle around such theoretical problems.
Instead, using the example of the European Union's (EU) social capital it will be
show how various aspects of social capital can be made fruitful on a theoretical and
a practical level. The conceptual difficulties of the term will thus largely be set
aside. Nonetheless, in the following section I will discuss my understanding of the
concept used here. The remainder of the article will proceed on two levels: in the
third section, I will explore the aspect of generalised reciprocity and trust within
the member states and in regard to the EU as a political institution. In the fourth
section, the network analytical dimension of formal and informal relations between
member states will be examined. Based on EU supported instruments and data, I
will finally used secondary analyses to illustrate these comments empirically,
closing with a comprehensive overview.

2. Theoretical and Political Aspects of Social Capital
2.1 Theoretical Perspectives on Social Capital

As I see it, the dazzling term 'social capital' implies two dimensions: first, the term
is related to the aspect of generalised trust, that is, faith in a collective. In
sociological terminology, this is intended as a specific medium, or to put it more
precisely, it address a mediating mechanism of social action.’ In so doing, the trust-
based exchange is typically related to a generalised other — be it an organisation, a
state, or a supranational institution. In any case, the term as a rule refers to a
collective, and usually addresses the functionality of social cooperation, as the
above quotation from Putnam illustrates.

Regarding the classical conception of symbolic media of social exchange, at that is
based on Parsons (1977), scepticism is clearly demanded when it comes to its
generalisation. More narrowly generalisable is certainly the medium of economic
exchange: money. Personalised trust, in contrast, is a medium that is only generalisable
to a limited extent, and thus a medium that further mediates interactions (Matiaske
1999).
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This conceptualisation, which I term collective social capital, is to be
distinguished from a conceptualisation that does not primarily focus on the
collective but rather the individual side of action (Matiaske 1999). On this level,
the relations of ego to alter are central to the analysis. That is, significant here are
the links — and thus the trust — between one actor and another on a lateral level.
Empirically speaking, the category of social capital in this perspective — which I
term "individual social capital" — is tied to the analysis of social networks.

Obviously these levels cannot be clearly distinguished from one another. At
least in terms of exchange theory, trust in a collective and thus the validity or
enforceability of norms is dependent on their collective acceptance and
institutional constitution. The selectivity of the two layers suffers significantly
when, as is the case here, the focus is placed on trust in a collective actor (the EU)
on the one hand, a collective actor that on the other hand at least partially
guarantees the validity of norms and supports the direct exchange between member
states, regions, local government, and citizens.

Nonetheless, in regard to the following discussion it will be useful to maintain
the analytic division between collective and individual social capital, for this
division is typically linked to various optionalisations. While collective social
capital is often the object of survey research, individual social capital can be
investigated, observed, or explored by way of secondary analysis in an approach
based in network analysis. The discussion of the material presented in the
following follows this operational definition and first presents material from
surveys on the trust of citizens among one another and regarding the EU. The
following section will then present network analytic considerations and findings.

2.1 The EU Policy Framework

Social capital is no longer just a category for sociological and economic analysis,
but also a concept that also guides political decision-making and policy shaping. In
the case of the EU, this is clearly shown by a series of current Commission
positions and programs that emphasise the role of human and social capital for
economic and social development.* These papers recognise that local actors can
significantly contribute to regional cohesion, innovation and entrepreneurship, or
in the words of Rita Soares (2003, p. 4): 'Fostering social capital through integrated
intervention is a key component of local development strategies, pursued by
different Commission financial instruments'. The commission emphasises three
goals for its programs:

- the role of citizen involvement

- the importance of linking social dialogue with civil society

*  See especially Commission (2001; 2003; 2004) as well as European Commission:

Employment and Social Affairs DG (2002).
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- the construction and reestablishment of trust in institutions

In the future, the EU will seek to establish a social capital monitoring system.
The new Social Situation Report will seek to highlight differences in social capital
among the member states, develop social capital indicators (participation, trust in
institutions), and provide new data on these indicators. The EU has however
already promoted a number of instruments — both in terms of policy making as well
as social scientific reporting — that serve these goals. The following secondary
analyses will explore some of these instruments.

3. Generalised Reciprocity

The concept of generalised reciprocity is used in various ways in empirical studies.
In relation to the community [ Gemeinschaft], the operationalisations focus as a rule
on interpersonal trust and commitment (solidarity) (Brunkhorst 2005). In
comparative intercultural studies, occasionally the aspect of shared values is
emphasised, an aspect that is neglected here. On a social level, the concept implies
trust in organisations and institutions. In relation to the EU, the trust in European
institutions and the commitment to Europe are central.

31 Social Trust

One of the most important sources of social-scientific reporting in and around the
EU and its member states is the so-called Eurobarometer: the European Social
Survey and the European Value Survey. These survey studies have in part since the
early 1970s been carried out regularly out as cross-sectional studies in the member
states of Europe and are available to interested researchers. The subject of these
surveys is the attitude of citizens in the member states to Europe. Furthermore,
special surveys are carried out on current problematic areas and issues. In the past
decade, this set of instruments has been further differentiated, and beside the
standard Eurobarometer special regular studies of central issues, for example on
working conditions in Europe, have been carried out.

An emphasis of the more recent studies in the member states were indicators of
social capital in the sense of a generalised trust (van Schaik 2002). Typical
indicators of social capital in these surveys are social contacts (‘meeting
friends/family weekly', 'satisfaction with social contact', 'feeling lonesome'), the
subjective level of trust (“you can trust other people', 'other people would be fair to
me', 'people are willing to help each other') and the willingness of others to help as
experienced by the person asked (‘other will help me if I'm depressed', '. . . I have
problems with money') or experience in social commitment (‘helping old people',
'helping the handicapped').
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SE

MDS Stress = 0.024, HCA (Ward) based on euclidian distances
Sources: Eurobarometer 2001, European Social Survey 2002, European Value Survey
1999/00

Fig. 1: Social Capital in the EU 15

Typically speaking, national distinctions of the level of social capital are
analysed on the basis of these surveys. Figure 1 shows such an analysis on the
basis of the relevant secondary data: the group of smaller countries measured in
terms of population (Cluster 1, right) and Holland is quite stably differentiated
from the other member countries. In these countries, high quotas can be found in
the surveys for the questions on tradition (family) and modern social contacts
(friends) as well as the perceived willingness to help others or be helped. In the
larger countries, this level is lower (Cluster 2, left). A special role is played by
Greece, Italy, and Ireland, which exhibit high values in some indicators (readiness
to help the old and handicapped in Italy and Ireland) high, and in others low values
(meeting the family in Greece).

More interesting than such theory-poor country comparisons are correlative
studies of the determinants of social commitment. Figure 2 shows the extent of
trust (in percent) or fairness (in average per country) and the perceived level of
social commitment. The correlations show that the perceived social commitment
correlates positively with the subjective level of trust (» = 0.69) and fairness
experienced (r = 0.46). Of course, these analyses require more precise
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examination. But if we leave aside difficulties in terms of the quality of data and
the level of aggregation, a number of things attest to